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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE :::::::: BONGAIGAON.

GR CASE No. 62/2014.       
U/S.379 IPC.

                                                      State of Assam
                          -Vs-
                    Sri Biswajit Ray.

 
Present:   Smt. N. Talukdar, AJS
                Chief Judicial Magistrate,
                B  ongaigaon.  

Advocates appeared:
                For the Prosecution: Mr. T. Bhowmik, Assistant PP.
                For the Defence:  Mr. Ratan Debnath, State Defence Counsel.

Argument heard on: 01.07.2014.
Judgment pronounced & delivered on: 10.07.2014.

      J   U   D   G   M   E  N   T

1.                  The prosecution case in brief is that, on 27.01.2014 at 

about  6:30 PM some unknown miscreants  had stolen  informant's 

TVS Scooty Pet bearing registration No. AS-19/D-7432.  Hence, the 

informant lodged FIR before the police. On the  basis of the FIR, 

Bongaigaon PS Case No.40/2014 U/S.379 IPC was registered and 

investigation was set  into motion. On completion of investigation 

police  submitted  charge-sheet  U/S.379  IPC  against  the  accused 

person Biswajit Ray. Hence, the instant case has come up.

    

2.                    Copy was furnished to the accused person.  As the  

accused person has expressed his inability to engage any Lawyer to
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                                                                                            Contd....P/

2.

defend him, hence for the ends of justice, Mr. Ratan Debnath has 

been appointed as a State Defence Counsel to defend the accused 

person. Having very carefully gone through the submissions of both 

sides as well as case diary I found prima-facie materials U/S. 379 

IPC  and  accordingly  framed  charge  against  the  accused  person. 

Ingredients of charge U/S.379 IPC were read over and explained to 

the accused person to which he pleaded not guilty and claimed to be 

tried. 

3.            During trial  the  prosecution has examined only 6(six) 

prosecution witness.  The accused person has been examined U/S. 

313 CrPC.  The defence has examined none. The plea of defence is 

of total denial.

4.                   : POINTS FOR DETERMINATION : 

          (a) Whether on 27.01.2014 at about 6:30 PM, at 
Dolaigaon Bakharapara, the accused person 
intending to take dishonestly the TVS Scooty 
Pet from the possession of the informant Kamal 
Kumari Singh without her consent, moved it in

          order of such taking and thereby committed an 
offence punishable U/S. 379 IPC?

               : DECISION AND REASONS THEREOF :

5.                     At this stage, it is expedient to cast a glance at the 

evidence of prosecution side.  I have heard the Ld. Counsel for both 

parties and gone through the evidence on record.  Mr. T. Bhowmik, 

Ld.  Asstt.  PP  appearing  for  the  prosecution  has  submitted  that 

prosecution has proved the case beyond all reasonable doubts.  From 

the evidence on record, it is established that the accused has stolen 

the  bike  of  the  informant  and hence,  accused has  committed  the 
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offence U/S. 379 IPC.  On the other hand, Ld. Defence Counsel has 

submitted

                                                                                            Contd....P/

3.

that prosecution has miserably failed to prove the charges levelled 

against the accused beyond all reasonable doubts.  There is no eye-

witness of the incident  of  theft.   There is no independent seizure 

witness.  Hence, it is not established beyond all reasonable doubts 

that accused has committed theft of the bike of the informant and 

that  the  police  recovered  the  bike  from  the  possession  of  the 

accused.  

     

6.                        The prosecution to prove the case has examined six 

witnesses. PW1 is the informant Sri Kamal Kumari Singh.  In her 

evidence, PW1 has deposed on 27.01.2014 at  about 6:30 PM the 

incident happened.  At that time she was present in her house.  At 

about 8/8:30 PM while she came out of her house to varanda, she 

found that her red colour scooty bearing registration No. AS-19/D-

7432 had disappeared.  On search, the bike was not found and then 

PW1 lodged the FIR before the police.  Ext-1 is the FIR and Ext-

1(1) is the signature of PW1. PW1 has deposed that next day police 

had caught the thief along with scooty and called her to the police 

station.  She identified the scooty  and accordingly the  scooty was 

given in her custody by the police.

                       In cross-examination, PW1 has revealed that she had 

not seen who had taken away the bike.  The key of the bike was with 

the bike.  She gave the R/C of the bike to the police though she did 

not give the purchase memo.  After recovery of the bike she came to 

know about the theft.  She did not know where the thief was caught 

by the police and wherefrom the bike was recovered. PW1 has also 
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revealed that she had seen the accused in the police station.  She did 

not mention the name of the thief in the FIR because at that time she 

was not aware about the theft.  PW1 has denied the suggestion that 

the accused had not stolen the bike. 

                                                                                            Contd....P/

4.

7.                       PW2 is Smt. Moushumi Ray.  In her evidence, PW2  

has deposed that on the day of the occurrence the red colour scooty 

of the informant had disappeared from the house.  On search when 

the scooty was not found the informant lodged the FIR.  Next day 

police informed them about the recovery of the scooty.  PW2 went to 

the police station with the informant and found the scooty and the 

accused in the police station.

                     In cross-examination PW2 has revealed that informant 

was her sister.  On the day of the occurrence she was present in the 

house of the informant. She did not know who had stolen the scooty.

8.                  PW3 is Sri Manjit Singh, the father of the informant. 

Corroborating the evidence of PW1 & 2, PW3 has also revealed that 

on the day of the occurrence the informant's scooty had disapeared 

from the varanda of her house and on search when the scooty was 

not found, FIR was lodged before the police.  Later on, they were 

informed by the police about the recovery of the scooty.

                In cross-examination, PW3 has revealed that he had not  

seen as to who had stolen the scooty.

9.                PW4 is Kailash Pathak. PW4 has deposed that on 27.01.  

2014  he  being  the  Ward  Commissioner  was  informed  by  the 

informant about the disappearance of her scooty from the varanda of 

the house.  Then PW4 suggested to lodge the FIR.  Later on, PW4 
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heard that the bike was recovered by the police and handed over to 

the custody of the informant.

                In cross-examination, PW4 has revealed that he has not 

seen who had stolen the bike.  He also did not know from where the 

bike was recovered by the police. 

                                                                                             Contd...P/

5.

10.            PW5 is Nipen Boro.  In his evidence, PW5 has deposed 

that on 27.01.2014 he was on patrolling duty under SI Premananda 

Nath, I/C of New Bongaigaon PP at railway colony.  At Madrassi 

patty,  they found the  accused coming by a scooty.   Then,  the  SI 

Premananda Nath stopped the accused and on being questioned the 

accused confessed that the scooty was stolen by him.  Then, SI P.N. 

Nath seized the scooty.  Ext-2 is the seizure list and Ext-2(1) is the 

signature  of  PW5.  PW5  has  also  deposed  that  they  brought  the 

accused to the police station.

                  In cross-examination, PW5 has revealed that there are  

sever houses at Madrassi patty.  The scooty seized on the road.  He 

was on patrolling duty along with other police constable.  There was 

about 10/5 persons present in the place of occurrence at the time of 

recovery of the scooty.  The accused was riding the scooty.  The 

accused tried to fled away when he had seen the police personnel. 

PW5 and other police personnel chased the accused and caught him. 

PW5 has denied the suggestion that he has adduced false evidence.

11.                       PW6 is IO SI Premananda Nath.  In his evidence,  

PW6 has deposed that on 27.01.2014 he was working as Attached 

Officer at New Bongaigaon PP.  On that day at about 7:00 PM, the 

informant Kamal Kumari Singh lodged an FIR in the police station. 

Then, the In-Charge entrusted PW6 for investigation of the case and 
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forwarded the FIR to the O/C, Bongaigaon PS for registering a case. 

Accordingly,  PW6  along  with  his  patrolling  party  of  New 

Bongaigaon  PP  made  a  search  for  the  stolen  scooty  in  New 

Bongaigaon area. While they were on duty, at Madrassi Patty, they 

found the accused coming with the stolen bike.  Then, PW6 stopped 

him and seized the stolen bike from the accused.  Ext-2(2) is the 

signature of the PW6 in

                                                                                            Contd....P/

6.

the  seizure  list  (Ext-2).   PW6 has  deposed  that  the  accused  was 

arrested and sent to the Court.  After completion of investigation, 

PW6  submitted  charge-sheet  U/S.379  IPC  against  the  accused 

person Biswajit Ray.  Ext-3 is the charge-sheet and Ext-3(1) is the 

signature of PW6.

                 In cross-examination,  PW6 has revealed that on 

27.01.2014 at about 7:00 PM, the FIR was lodged.  The extract copy 

of GDE was not annexed with the charge-sheet.  The stolen scooty 

was seized on 27.01.2014 at about 8:30 PM.  There was no other 

person present except the police constable at the time of seizure of 

the stolen bike. No other person was made witness of the seizure. 

PW6 has also revealed that he identified the bike by its number and 

then caught hold of the accused. He did not produce the accused 

before the Magistrate for recording his confessional statement.  He 

has also revealed that he did not prepare the sketch map of the place 

from  where  the  scooty  was  recovered.   PW6  has  denied  the 

suggestion that he has not properly investigated the case.

12.             On apprisement of the evidence on record, it is found 

that  on  the  date  of  occurrence,  one  red-colour  scooty  bearing 

registration No.  AS-19/D-7432 owned by the informant-PW1 Smt. 
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Kamal Kumai Singh had disappeared from the varanda of her house. 

PW1-the  informant,  PW2  and  PW3,  sister  and  father  of  the 

informant respectively, clearly deposed to the effect that on the date 

of occurrence the said scooty had disappeared from their house and 

on search when the scooty was not found, the informant lodged the 

FIR  before  the  police.  PW4,  the  Ward  Commissioner  has  also 

corroborated the evidence of PW1, 2 & 3.  It is also clear from the 

evidence  of  PW1,  2,  3  &  4  that  there  is  no  eye-witness  of  the 

incident, but they
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7.

had fairly deposed that the bike was recovered by the police and the 

same was given in custody of the informant.  PW5, the driver of the 

police patrolling party, who is also seizure witness has deposed that 

the bike was recovered from the possession of the accused by the 

police  during  patrolling  duty  at  Madrassi  patty.   In  cross-

examination, PW5 has also revealed that the accused was riding the 

bike and the accused tried to fled away when he had seen the police 

personnel.  The police seized the accused and caught hold of him. 

PW6 the IO of the case has also corroborated the evidence of PW5. 

He has deposed that after being entrusted with the investigation of 

the instant case by the O/C, Bongaigaon PS, PW6 along with the 

patrolling party was searching for the scooty and at Madrassi Patty 

they found the accused along with the bike of the informant.  PW6 

identified the bike by its number and recovered the bike from the 

possession of the accused.  There is no inconsistency in the evidence 

of PW5 & 6.   PW1 & 2 have also adduced evidence that  police 

informed them about  the  recovery  of  the  scooty  and accordingly 

they went to the police station and found the scooty and the accused 

in the police station. Thus, there is no room for doubt that police 
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recovered the bike from the possession of the accused.  Though there 

is no independent seizure witness, but in view of the consistent and 

reliable  evidence  adduced by  the  prosecution  witnesses,  I  do  not 

think  that  due  to  absence  of  independent  seizure  witness  the 

prosecution  case  would  be  fatal.   It  is  also  to  be  noted  that 

immediately after the incident of theft the bike was recovered from 

the accused and therefore no other inference can be drawn except 

that the bike was stolen by the accused from the possession of the 

informant.

13.               In  view of  above  discussion,  it  appears  that 

prosecution
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has proved beyond all  reasonable doubts that the accused namely 

Biswajit Ray had committed the offence U/S.379 IPC. Accordingly, 

accused person is found guilty U/S.379 IPC.

14.       Heard the accused person on the point of sentence.  The 

accused  person  has  pleaded  innocence.   It  appears  that  accused 

person had committed the offence of theft. Considering the facts and 

attending circumstances of the case, I am of the considered view that 

the  accused person is  not  entitled to  get  the  benefit  of  probation 

U/S.360 CrPC or under the probation of offenders Act.  

15.          In  the  result,  accused  person  Sri  Biswajit  Ray  is 

convicted of charge U/S.379 IPC.  Accordingly, accused person is 

sentenced to undergo Rigorous Imprisonment for a period of 1(One) 

year and to pay a fine of Rs.2000/- (Rupees Two thousand) i/d S.I 

for  1(one)  month U/S.379 IPC.   The  period of  detention  already 
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undergone by the accused person shall be set off against the sentence 

of imprisonment.   

16.       Issue Jail Warrant to serve out the sentence. Let a copy of 

the judgment be furnished to the accused person at free of cost.  

17.       The Judgment is given under my hand and seal of this 

Court on  this 10  th   day of July, 2014.   

                                                Sd/- 
        (Smt. N. Talukdar)

                          Chief Judicial Magistrate,
                                                                                    BONGAIGAON.

   
                Dictated and Corrected by me.....                          

                           Sd/-
               (Smt. N. Talukdar) 
         Chief Judicial Magistrate,
                 BONGAIGAON.

       ******


