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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE ::::::: BONGAIGAON.

GR CASE NO. 852/2011  .  
U/Ss.  448/352 IPC.

 State of Assam
         -Vs-

                    Sri Augustin Ebanezar.
        

Present:  Sri A.U. Ahmed, AJS
              Chief Judicial Magistrate,
              Bongaigaon.

Name of the informant:
               Sri Rajendra Manjhi (Inspector, RPSF)

      S/o Late Ramblikish Manjhi,
               No-05SF7720042 of 5BN/RPSF/B-Coy Camp
               New Bongaigaon

      C/o RPSF Barrack,North-West Colony, New Bongaigaon,
               PS & Dist. Bongaigaon.
Advocates appeared:-
               For the Prosecution: Mr. T. Bhowmik, Asstt. Public Prosecutor.
                For the Defence: Mr. Ratan Debnath.

Argument heard on:  26-08-2013.
Judgment pronounced & delivered on: 27-08-2013.

                                   J  U  D  G  M  E  N  T

1.                       The prosecution case in brief as appeared is that on  

16.12.2011 at 8:20 PM while the informant was sitting in his room, 

the accused person entered into there and asked him as to why his 

leave was not granted. In reply he informed the accused person 

that his leave was granted to go with effect from 20.12.2011. There 

after the accused person slapped him on his face and felled him on 

the  ground  by  holding  of  his  neck.  He  raised  shouting  saying 

“bachao bachao”. There after the accused person got out from the 

room.  He also  came out  from the room.  In  the  meantime Head 

Constable
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Contd....P/2.

reached  there.  On  17.12.2011  the  informant  lodged  a  written 

ejahar with TheNew Bongaigaon PP to that effect and the same was 

forwarded  to  Bongaigaon  PS  for  registering  a  criminal  case.  On 

receipt of the written ejahar, Bongaigaon PS registered a criminal 

case under sections 448/323 IPC. On Completion of investigation, 

the  charge  sheet  was  submitted  under  sections  448/352  IPC 

against the accused person. Hence, the prosecution case has come 

up.

         

2.                          On completion of appearance of the accused  

person, copy was supplied to him.  The particulars of the offence 

U/Ss. 448/352 IPC is duly explained to him to which he pleaded not 

guilty and claimed to be tried.

3.                        During trial the prosecution has examined 6 (six) 

PWs in support of its case. The accused person has been examined 

under section 313 CrPC. The defence examined none. The plea of 

defence is of total denial. 

4.                            : POINT FOR DETERMINATION :

                   (a) Whether the accused person criminally trespassed into 
                         the house/room of the informant?

                  (b) Whether the accused person assaulted the informant or 
                         used criminal force to the informant? 

5.                       : DECISION AND REASONS THEREOF :
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                            I have very carefully gone through the 

arguments duly advanced by the Ld. Lawyers of both sides as well 

as evidence on record.  Let us see the evidence on record.

                                                                                           Contd...P/

3.

6.                     PW1 is Sri Rajendra Manjhi is the informant. He has 

stated in his testimony that on 16.12.2011 at 8:20 PM while he was 

in his room in the Barrack situated at Dangtol, the accused person 

entered into the room and asked him as to why his leave was not 

granted. There after he informed the accused person that his leave 

was allowed with effect from 20.12.2011. Thereafter the accused 

person slapped him on his face and felled him on the ground. While 

he raised shouting, the accused person fled away. On the following 

day he lodged the  ejahar  with  New Bongaigaon  PP.  Ext1  is  the 

ejahar and Ext1(1) is his signature.

7.             PW2 is Dr. Manoj Kalita who is the Medical Officer. He 

has stated in his testimony that on 17.12.2011 he examined the 

injured Rajendra Manjhi on police requisition and found pain over 

neck and right shoulder. He found no external injury on his person. 

Ext2 is injury report and Ext2(1) is his signature.

8.                       PW3 is Sri Pasupati Nath who was the Head 

Constable. He has stated in his testimony that the occurrence took 

place  on 16.12.2012 and on that  day he was attached to  RPSF 

Bongaigaon  Barrack.  On  that  day  at  8:30  PM  he  came  to  the 

informant,  while  the  informant  came  out  from  the  room  after 

making  shouting.  The  informant  informed  him that  the  accused 
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person  strangulated  the  informant.  He  saw the  accused  person 

going toward his room from the barrack.

9.                          PW4 is Sri G. Parthiban who was a constable. He 

has stated in his testimony that the occurrence took place in the 

year at

                                                                                          Contd....P/

4.

8:30 PM.  At  the time of  occurrence he heard shouting from the 

room of the informant. Thereafter while he was going towards the 

room of the informant, the accused person came before him. After 

entering into the room, on being asked the informant informed him 

that the accused person assaulted him (informant). He found blood 

coming from the mouth of the informant.

10.             PW5 is Sri N. Vinoth Kannan who was the constable. 

He has stated in his testimony that the occurrence took place two 

years back at 8:20 PM. At that time he heard shouting from the 

room of the informant. Thereafter while he came into the room, the 

informant  informed  him  that  the  accused  person  assaulted  the 

informant.

11.              PW6 is Sri Paramanada Borah who is the Investigating 

Officer. He has stated in his testimony that on 17.12.2011 he was 

attached to the New Bongaigaon as I/C and on that the informant 

lodged  a  written  ejahar.  Thereafter  he  forwarded  the  ejahar  to 

Bongaigaon  PS  for  registering  a  criminal  case  and  started 

investigation after recording General Diary Entry. On the same day 

he got  examined the  informant  medically.  On the  same he also 
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visited  the  PO,  drew  sketch  PO  and  recorded  statements  of 

witnesses.  On completion  of  investigation,  he  submitted charge-

sheet under sections 448/352 IPC against the accused person. Ext 

3 is the charge-sheet and Ext3(1) is his signature.

12.                PW3 to PW5 are the constables who were present in 

the barrack. They admitted in the cross-examination that they did 

not see the accused person either entering into the room or coming

                                                                                           Contd...P/

5.

from  out  there  from.  The  fact  of  the  case  remains  that  the 

occurrence took place inside of the room of the informant while the 

accused person entered into the room for making enquiry about his 

leave. However evidence of  PW4 shows that  while  after  hearing 

shouting from the room of the informant he was going towards the 

said room, on way he met the accused person. From the statement 

of PW4 recorded under section 161 CrPC shows that he found the 

accused person in the veranda adjacent to the PO room. 

13.                Admittedly adjacent to the room of the informant, 

there was a veranda where the constables used to stay. It is found 

that the informant is the controlling officer of the accused person. It 

has  been argued by the  Ld.  Lawyer  appearing on behalf  of  the 

accused person that lodging the ejahar on the following day is fatal 

to the prosecution as the police station is not far away from the PO. 

Delay in filing ejahar sometimes becomes fatal to the prosecution 

reliance on in the case of Budh Singh and others Versus State 

of Uttar Pradesh reported in “2006(3)SCC(Cri)377”.  I  have 

very  carefully  gone  through  the  aforesaid  case  law  with  due 
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respect.  Delay  in  filing  of  ejahar  gives  opportunities  to  the 

informant make original case exaggerated. It is found that in fact 

entire  prosecution  case  rests  on  evidence  of  PW1.  Considering 

nature of the case, I am of the opinion that the delay in filing of the 

ejahar taken place in the instant case is fatal to the prosecution.

14.                It has been contended by the Ld. Lawyer appearing 

on behalf of the accused person that PW3 to PW5 being constables 

have supported the case of the informant who was their controlling

                                                                                          Contd....P/

6.

officer falsely and as such their evidence cannot be acted upon. In 

support of his submission has drawn my attention to the case law 

of  Abdul Mannan & Ors Versus State of Assam reported in 

“2012(4) GLT 220”.  The fact remains that the occurrence took 

place in a barrack of RPSF around which there is boundary brick 

wall. The accused person is also a constable and as such it cannot 

be said that PW3 to PW5 are interested and partisan witnesses.

15.            PW3 to  PW5 have categorically  stated  in  their 

evidence  that  immediate  after  the  occurrence  they  saw  the 

accused  person  in  the  barrack  and  that  they  came to  PO after 

hearing of shouting. From their evidence it appears that immediate 

after  the  occurrence,  the  informant  informed  that  the  accused 

person slapped him on his face. It has become crystal clear that the 

informant got no time to make a concocted story. 
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16.              It has been contended by the Ld. Lawyer appearing 

on behalf of the accused person that evidence of PW4 and PW5 

cannot be believed as their evidence in respect of injury sustained 

by the informant does not support the medical evidence as well as 

evidence of the injured person reliance upon the decision given in 

case  of  Kapildeo  Mandal  &  Ors  Versus  State  of  Bihar 

reported in “2008 AIR (SC) 533”. It is found that the occurrence 

took  place  in  the  night  of  16.12.2011 at  8:20  O’  clock  and the 

informant  was  medically  examined  on  17.12.2011  at  1:45  PM. 

Normally if a slap is given on cheek forcibly, blood is coming from 

inside of the mouth and the same is healed up immediately. In view 

of discussion made

                                                                                          Contd....P/

7.

   

above  PW4  and  PW5 did  not  depose  anything  in  favour  of  the 

informant. In my considered opinion, the decision made in aforesaid 

case law does not attract in the instant case.

17.              In the instant case the informant marked as most 

vital and material witness. The fact of the case remains that the 

alleged  occurrence  took  place  inside  of  room  of  the  informant 

where other than them none was present. I find nothing on record 

brought by the defence which shows that the informant deposed 

false and brought false case. There is also no evidence on record 

showing  that  there  was  enmity  between  the  informant  and  the 

accused person.  In view the discussion made above  I find nothing 

to disbelieve the evidence of the informant marked as PW1.     
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18.              448. Punishment for house-trespass.-- Whoever 

commits house- trespass shall be punished with imprisonment of 

either description for a term which may extend to one year, or with 

fine which may extend to one thousand rupees, or with both.

19.             352. Punishment for assault or criminal force 

otherwise  than  on  grave  provocation.  Whoever  assaults  or 

uses  criminal  force  to  any person  otherwise  than  on  grave and 

sudden provocation given by that person, shall be punished with 

imprisonment of either description for a term which may extend to 

three  months,  or  with  fine  which  may  extend  to  five  hundred 

rupees, or with both. Explanation.- Grave and sudden provocation 

will not mitigate the punishment for an offence under this section, 

if the provocation is sought or voluntarily provoked by the offender 

as an

                                                                                          Contd....P/

8.

excuse for the offence, or if the provocation is given by anything 

done in obedience to the law, or by a public servant, in the lawful 

exercise of the powers of such public servant, or if the provocation 

is  given by  anything done in  the lawful  exercise  of  the  right  of 

private defence. Whether the provocation was grave and sudden 

enough to mitigate the offence is a question of fact.       

20.             In the result, the accused person is found guilty under 

sections 448/352 of the IPC and accordingly he is convicted.
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21.            On the point of sentence the accused person is heard. 

There is no evidence on record showing that the accused person 

was earlier convicted by Court of law.  It is evident that the accused 

person is a constable in RPSF and a young guy.  Considering nature 

of the case as well as age of the accused person in my opinion the 

benefit laid down U/S.360 CrPC can be shower to him.  Hence, on 

due admonition he is released.  The bail bond stands cancelled. Let 

a copy of this Judgment be given to the accused person at free of 

cost. Accordingly this case is disposed of on contest.

22.              The Judgment is pronounced and delivered in the 

open Court on this 27  th   August, 2013   under my hand and seal of 

this Court.

                                                                                         ( Sri A. U. Ahmed)
      Chief Judicial Magistrate,
               BONGAIGAON.

                                                                                            Contd...P/
9.

             Dictated and corrected by me……….                         

               Sri A. U. Ahmed
       Chief Judicial Magistrate,
               BONGAIGAON.

                           

  : A  N  N  E  X  T  U  R  E :

     The Prosecution examined:  

         a)  PW1 -  Sri Rajendra Manjhi.
           b)  PW2 - Dr. Manoj Kalita (MO).
          c)  PW3 -  Sri Pasupati Nath.
           d)  PW4 -  Sri G. Parthiban.
          e)  PW5 -  Sri N. Vinoth Kannan.
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           f)  PW6 -  Sri Paramananda Borah (IO).

The Prosecution exhibited: 
 a)  Ext1 – Ejahar.
 b) Ext2 –  Medical Report.
 c) Ext3  – Charge-sheet.

The Defence examined and exhibited: Nil.

          

        (Sri A. U. Ahmed)

                                                             Chief Judicial  
Magistrate

       BONGAIGAON.

*****


