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IN THE COURT OF  CHIEF JUDICIAL MAGISTRATE :: BONGAIGAON. 

 

 

Misc Case No. 24/2012. 

U/S.125 CrPC. 

 

              1
st
 party……………..Smt Manika Baruah 

-Vs- 

                 2
nd

 party…………….Sri Debananda Baruah 

                                                    

 

Present:      Sri A. U. Ahmed, AJS. 

                   Chief Judicial Magistrate, 

                   Bongaigaon. 

  

Advocates appeared:- 

                   For the 1st party- Smt. J. R. Barman. 

                   For the 2nd party-Mr. P. Baidya. 

 

Argument heard on: 10.01.2013. 

Judgment pronounced on:  22.01.2013. 

 

J  U  D  G  M  E  N  T 

 

1.                             This is a case under section 125 CrPC 

brought by a wife claiming monthly separate maintenance of 

Rs. 3000/- for her and Rs. 2000/- for her minor child from her 

husband. 

 

2.                          The case of the 1
st
 party in brief is that about 

4(four) years back she was got married with the 2
nd

 party as 

per Hindu Rites and Customs in Mahamaya Temple socially 

and after marriage she was taken to his house where she 

started living as husband and wife. From their wedlock 

female child was born named Dipannita Barua who is at 
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present 3 ½ years old to them. After two years of the 

marriage the 2
nd

 party started torturing her as a result she 

became handicapped. After marriage she had not been 

being allowed to keep any relation with her parents or to visit 

her parents’ house. The 2
nd

 party demanded Rs. 2,00, 000/-

(Rupees two lakhs) from her. Her parents’ made payment of 

Rs. 80, 000/-to the 2
nd

 party as dowry to the 2
nd

 party. For 

non-payment of the rest money demanded on 03.03-.012 at 

11 AM the 2
nd

 party drove out her from his house after 

assaulting her and there after she took shelter in her parents’ 

house without her child. On 21.03.2012 she got the child 

recovered from the 2
nd

 party by Bongaigaon police station. 

At present she has been staying in her parents’ house. She 

and her child have been maintained by her parents. She has 

no source of income to maintain her and her minor daughter. 

On the other hand the 2
nd

 party earns Rs. 20,000/- to Rs. 25, 

000/- per month from his business and cultivation. Hence 

she has instituted this case   praying that the 2
nd

 party be 

directed to pay Rs. 3000/- for her and Rs. 2000/- for her child 

as monthly maintenance to her.  

 

 

3.                         On receipt of the Notice, the 2
nd

 party 

appeared and contested the case by filing written statements 

denying all allegations with legal pleas that there is no cause 

of action and that the case is not maintainable. 

 

 

4.                         The case of the 2
nd

 party in brief is that the 

parties fall under prohibited degree as the 1
st
 party is his 

cousin sister. The marriage between him and the 1
st
 party is 
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not lawful. Prior to marriage a love affair was developed 

between the parties and on instruction of the 1
st
 party, an 

unlawful marriage between them was solemnized. After 

marriage he and the 1
st
 party were kept in a corner by their 

relatives. The both of them decided to live separately by 

mutual consent and to that effect a Deed of Mutual 

Compromise was executed by them. As per terms and 

condition of “Deed of Mutual Compromise” the 1
st
 party left 

her matrimonial home and started living in her parents’ 

house. Hence the case of the 1
st
 party is liable to be 

dismissed. 

 

 

5.                             During the trial the 1
st
 party has examined 

as many as 3(three) witnesses including herself in support of 

her claim. The 2
nd

 party has examined 4(four) witnesses in 

support of his claim. 

 

 

6.                           : POINTS ARE TO BE DETERMINED : 

 

a) Is the 1
st
 part legally married wife of the 2

nd
 party? 

b) Is the minor child of the 1
st
 party the legitimate/illegitimate 

child of the 2
nd

 party?  

c) Is the 1
st
 party unable to maintain herself and her minor 

child? 

d) Is the 2
nd

 party having sufficient means refusing or 

neglecting to provide maintenance to the 1
st
 party for 

herself and her minor child? 

e) Is the 1
st
 party entitled to getting monthly separate 

maintenance from the 2
nd

 party for herself and her minor 

child as prayed for? If so what would be appropriate 

quantum? 
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7.                           : DECISION AND REASONS THEREOF : 

 

                           I have very carefully gone through the 

marathon threadbare arguments duly advanced by the Ld. 

Lawyers of both sides as well as evidence on record. For 

convenience of discussion, let point wise discussion be 

made. 

 

 

Point (a) &Point (b) 

8.                              It has been agitated in the written 

statement by the 2
nd

 party that his marriage with the 1
st
 party 

is unlawful as the 1
st
 party is his cousin sister. The 2

nd
 party 

marked as DW1 has stated in his testimony that the 1
st
 party 

falls under prohibitory degree as she is his cousin sister. The 

2
nd

 party has not examined any his relative to substantiate 

that the 1
st
 party is his cousin sister. Apart from this the 

evidence of DW2 to DW4 is total silent in this regard. There 

is no dispute that the marriage between the parties was 

solemnized as per Hindu rites and customs which are 

prevailing and that after marriage they lived together in the 

house of the 2
nd

 party as husband and wife for long 4(four) 

years as a result from their wedlock a female child was born 

to them who is at present 3 ½ years old. PW3 is the father of 

the 1
st
 party who is the most important witness in this case. 

The 2
nd

 party has refrained from cross-examining him on his 

plea that the 1
st
 party is his cousin. Law regarding proof of 

marriage for the purpose of section 125 of the CrPC has 

been laid down by the Hon’ble Apex Court in Dwarika 

Prasad Satpathy Vrs Bidyut Prava Dixit & another 

reported in “MANU/SC/0673/1999”. Para 6 of the said 

Judgment is reproduced  hereunder: 
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                  “Validity of the marriage for the purpose of 

summary proceeding under Section 125, Cr.P.C. is to be 

determined on the basis of the evidence brought on 

record by the parties. The standard of proof of marriage 

in such proceeding is not as strict as is required in a trial 

of offence under Section 494 of the I.P.C. If the 

claimant in proceedings under Section 125 of the Code 

succeeds in showing that she and the respondent have 

lived together as husband and wife, the Court can 

presume that they are legally wedded spouses, and in 

such a situation, the party who denies the marital status 

can rebut the presumption. Undisputedly, marriage 

procedure was followed in the temple, that too, in the 

presence of idol of Lord Jagannath, which is worshipped 

by both the parties. Appellant contended before the 

learned Magistrate that the said marriage was 

performed under duress and at the point of knife, he was 

required to exchange garlands. That contention is not 

proved. by leading necessary evidence. Once it is 

admitted that the marriage procedure was followed then 

it is not necessary to further probe into whether the 

said procedure was complete as per the Hindu rites in the 

proceedings under Section 125, Cr.P.C.” For the reasons 

stated above I find doubt in the version of the 2nd party 

that his marriage with the 1st party is not lawful as the 

1st party is his cousin sister. On the other hand in view of 
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the observation made in the aforesaid Judgment and 

evidence on record it be said that for the purpose of the 

section 125 of the CrPC, the 1st party is the legally 

married wife of the 2nd party.  

 

 

                       There is no dispute regarding paternity of the 

child in question. In view of discussion made above it can be 

held that the minor child is the legitimate child of the 2
nd

 

party from the 1
st
 party.   

   

                                          Point (c)  

9.                    It has been stated in the petition filed by the 1
st
 

party that she has no source of income to maintain herself 

and her minor daughter. In this regard there is no specific 

denial from the 2
nd

 party. Hence it can be said that the 1
st
 

party has no source of income to maintain herself and her 

minor daughter. 

 

        Point (d) 

10.              There is no evidence on record showing that 

the 2
nd

 party has not provided any maintenance to the 1
st
 

party for herself and her minor daughter. It has been stated 

in the petition of the 1
st
 party that the 2

nd
 party earns Rs. 20, 

000/- to Rs. 25, 000/- from his business and cultivation and 

same has been denied. The 1
st
 party marked as PW1 and 

Sri Mriganka Ray Sarkar have stated in her testimony that 

the 2
nd

 party earns Rs. 15,000/- to Rs. 20, 000/- from 

distribution ship of Airtel SIM Cards and Cultivation.  No 

documentary evidence showing that the 2
nd

 party has 
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distributorship of Airtel SIM Cards and some cultivable land. 

There is no evidence on record showing that the 2
nd

 party is 

physically unfit for earning. There is no dispute that proper 

food and cloth were not provided to the 1
st
 party while she 

was in the house of the 2
nd

 party. In view of discussion made 

above it can be said that the 2
nd

 party is refusing or 

neglecting having sufficient means to provide to the 1
st
 party 

for herself and her daughter. 

 

 

                                  Point(e) 

11.               It has been submitted by the Ld. Lawyer 

appearing on behalf of the 2
nd

 party that the 1
st
 party left her 

matrimonial home and started living separately by mutual 

consent and to that effect both parties executed a “Deed of 

Mutual Compromise” on 27.02.2012 and as such the 1
st
 

party is not entitled to claim separate maintenance under 

section 125(4) of the CrPC. The Petition in question shows 

that the 1
st
 party was driven out from her matrimonial home 

on 03.03.2012.  The section 125 (4) of CrPC reads as 

follows:- “(4) No Wife shall be entitled to receive an 

allowance from her husband under this section if she is living 

in adultery, or if, without any sufficient reason, she refuses to 

live with her husband, or if they are living separately by 

mutual consent” ExtB is “Deed of Mutual Compromise”. PW1 

has denied about ExtB. It is evident that the 1
st
 party brought 

a criminal case against the 2
nd

 party while she was driven 

out from her matrimonial home on 03.03.2012 and the police 

recovered her child after 10 days from him. PW2 is Hafijur 

Rahman and PW3 Mr. Dewan Samsul Hoque is the Natary 

who authenticated Ext B. Both of them categorically have 
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stated in their evidence that in their presence the 1
st
 party 

marked as PW1 signed the ExtB. ExtB(8) to (10) are her 

signatures. DW2 has admitted that no person from the 

parents’ house of the 1
st
 party came for taking her back by a 

car. ExtB is silent as to the date from which it was effected. 

There is no evidence on record shows that when in 

pursuance of ExtB the 1
st
 party left her matrimonial home for 

her parents’ house. It is found that no relative of the 1
st
 party 

was present at the time of execution of ExtB. The witnesses 

to ExtB are not from the village of the 2
nd

 party. Bare reading 

of section 125(4) of the CrPC shows that no wife shall be 

entitled to receive an allowance from her husband if they are 

living separately by mutual consent. It is reflected from ExtB 

that at the instance of the 1
st
 party it was executed though 

the 2
nd

 party was willing to continue the conjugal life with her. 

It has been stated in Para 7 of ExtB that both of them 

desired to dissolve their marriage but there is no evidence 

on record showing that in this respect any legal step has 

been taken. During trial it is found that the 2
nd

 party has not 

shown his interest or desire to take the 1
st
 party back. There 

is no evidence on record that there was a pre-discussion 

between the parties in presence of their relatives and will 

wishers as regards living separately by mutual consent. It is 

found that ExtB was executed on 27.02.2012 and the same 

was disputed on 03.03.2012. PW1 has stated in his 

testimony that one day the 2
nd

 party took her to the court and 

forcibly obtained her signatures on some blank papers. Apart 

from this the case of the 2
nd

 party itself shows that at the 

time of signing of ExtB the 1
st
 party was under influence of 

the 2
nd

 party. In view of discussion made above.  I find doubt 

that the 1
st 

party was fully conversant with the contents of 
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ExtB before signing it. For the reasons stated above I find no 

force in the aforesaid submission that the parties have been 

at present living separately by mutual consent.  

 

 

                        From the evidence of PW1, it appears that for 

non-payment of Rs 120, 000/- out of Rs 200, 000/- she was 

driven out from her matrimonial home as dowry. Regarding 

demand of dowry, evidence of PW2 is silent. PW3 is Smt. 

Budhari Baruah who is the mother of 1
st
 party. His evidence 

also shows that the 2
nd

 party demanded Rs 200, 000/- as 

dowry and out of them, Rs 80, 000/- was paid to him. There 

is no dispute that at present their minor child was staying 

with 1
st
 party. Considering all aspects I find that 1

st
 party is 

not in a position to stay with the 2
nd

 party. Hence it can be 

held that the 1
st
 party is entitled to getting separate 

maintenance for herself and her minor daughter. 

 

                         The quantum of monthly maintenance for a 

person depends on his/her status, monthly earning of the 

person who is order to pay the maintenance and price index 

of essential commodities at present. It is very difficult for a 

wife like the 1
st
 party to prove how much her husband earns 

per month. There is corroborative evidence on record 

showing that the 2
nd

 party deals in Airtel SIM Cards and 

some cultivable land. Taking into all aspects it can be 

presumed that the 2
nd

 party earns Rs. 6000/- to Rs. 8000/- 

per month. Seeing present price index, I am of the opinion 

that an adult person needs at least Rs. 2000/ to Rs. 3000/- 

to survive somehow. The 1
st
 party needs Rs. 2000/- per 

month for purpose of maintenance of her minor child who is 
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at present about 4 years old. There is no evidence on record 

to show that there is anyone who depends on earnings of 

the 2
nd

 party other than the 1
st
 party and her child. 

 

 

12.                       In the result, the petition in question is 

allowed. Taking very object of the provisions of the 

section 125 of the CrPC as laid down by the legislatures 

into consideration, the 2
nd

 party is hereby ordered to pay 

a Rs. 2000/-(Rupees Two Thousand) for the 1
st

 party and 

Rs. 1500/-(Rupees One Thousand Five Hundred) for her 

child to her as monthly separate maintenance with effect 

from 01.06.2012. He is further directed to pay a cost of 

Rs. 500/- (Rupees Five Hundred) to the 1
st

 party. Let a 

copy of the Judgment be supplied to the 1
st

 party at free 

of cost. Accordingly this case is disposed of on contest 

with cost as stated above. 

 

13.                The Judgment is pronounced and delivered in 

the open court this 22
nd

 January, 2013 under my hand and 

seal of this Court. 

 

                        
                                                                                     Sri A. U. Ahmed 

            Chief Judicial Magistrate, 

                     BONGAIGAON. 

  

 

               Dictated and corrected by me……..,                             

 

 

               Sri A. U. Ahmed 

       Chief Judicial Magistrate, 

               BONGAIGAON. 
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: A  N  N  E  X  T  U  R  E : 

       The 1
st
 party examined:   

         1) PW1- Mrs. Monika Baruah. 

         2) PW2- Sri Mriganka Roy Sarkar. 

         3) PW3- Smt. Budhari Baruah. 

      

The 1
st
 party exhibited: Nil. 

The 2
nd

  Party examined:  

         1) DW1- Sri Debanada Baruah. 

         2) DW2- Hafijur Rahman. 

         3) DW3-Mr. Dewan Samsul Hoque. 

         4) DW4- Mr. Saiful Islam.  

The 2
nd

  Party exhibited: -  

         a) ExtA = Notary Certificate.  

         b) ExtB = Deed of Mutual Compromise. 

         c) ExtC = Register of Notary Instrument.  

       

 

 

                 Sri A. U. Ahmed 
                                                                        Chief Judicial Magistrate 

                  BONGAIGAON. 

 

 

****** 

 

 

 

 


