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IN THE COURT OF  CHIEF JUDICIAL MAGISTRATE ::::::: BONGAIGAON.

Misc Case No. 60/2012.
U/S.125 CrPC.

             1st party…………….Smt. Urmila Das
-Vs-

             2nd party………….…..Sri Motilal Das
                                                   

Present:      Sri A. U. Ahmed, AJS.
                   Chief Judicial Magistrate,
                   Bongaigaon.

Advocates appeared:-
                   For the 1st party- Mr. Gobind Sharma.
                   For the 2nd party-Mr. Jiban Deb Sharma.

Argument heard on:  21.05.2013.
Judgment pronounced on:  22.05.2013.

J  U  D  G  M  E  N  T

1.                             This is a case under section 125 CrPC brought 

by a wife claiming monthly separate maintenance of Rs. 3000/- 

for her and Rs. 3000/- for her minor child totaling Rs.6000/- 

from her husband.

2.                          The case of the 1 st party in brief is that on 

08.12.2004 she was got married with the 2nd party as per Hindu 

Rites and Customs in the Bagheswari Temple socially and after
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marriage she was taken to his house where she started living as 

husband and wife. At the time of marriage, a cash amount of Rs. 

30,000/-, two Bharis gold, utensils, clothes were given to the 2nd 

party  by  the  father  of  the  1st party  as  a  dowry.  From  their 

wedlock on 09.02.2006 a male child was born named Manjit 

Das who is at present 6 years old to them. The 2nd party has a 

daughter having 16 years and a son having 18 years old from his 

first  wife.  After  2  years of  the marriage the 2nd party  started 

torturing her and about 4/5 months back the 2nd party sent her to 

her  parent’s  house  after  assaulting  again  in  spite  of  leading 

conjugal  life  peacefully.   Finally  on 05.05.2012 the 2nd party 

drove out her from his house. There after she took shelter in her 

parents’ house  along  with  her  son.  During  her  stay  in  her 

parents’ the  2nd party  neither  kept  any  relation  with  her  nor 

provided maintenance to her for her and her minor son. She has 

no source of income. On the other hand the 2nd party earns Rs. 

20, 000/- per month. Hence she has instituted this case with a 

prayer that the 2nd party be directed to pay Rs. 3000/- for her 

and Rs. 3000/- for her child as monthly maintenance to her. 

3.                            On receipt of the Notice, the 2nd party appeared
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and contested the case by filing written statements denying all 

allegations with legal pleas that there is no cause of action and 

that the case is not maintainable.

4.                         The case of the 2 nd party in brief is that after 

marriage the 1st party used to visit  her parents’ house as and 

when she desired.  On last 25th August the 1st party finally left 

his house along with her son. There after he visited the parents’ 

house of the 1st party several times for taking her back. He is 

working in IOC under a Contractor where he earns Rs. 6,360/-. 

His son is reading in Class-XII and daughter is reading in Class-

X.  Hence the case of the 1st party is liable to be dismissed.

5.                             During the trial the 1 st party has examined 

herself  in  support  of  her  claim.  The  2nd party  has  examined 

3(three) witnesses in support of his claim.

6.                           : POINTS ARE TO BE DETERMINED :

a) Is the 1st part legally married wife of the 2nd party?
b) Is the minor child of the 1st party the legitimate/illegitimate child of the  

2nd party? 
c) Is the 1st party unable to maintain herself and her minor child?
d) Is  the  2nd party  having  sufficient  means  refusing  or  neglecting  to  

provide maintenance to the 1st party for herself and her minor child? 
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e) Is the 1st party entitled to getting monthly separate maintenance from  
the 2nd party for herself and her minor child as prayed for? If so what  
would be appropriate quantum?

7.                           : DECISION AND REASONS THEREOF :

         I  have  very  carefully  gone  through  the  marathon 

threadbare arguments duly advanced by the Ld. Lawyers of both 

sides  as  well  as  evidence  on  record.  For  convenience  of 

discussion, let point wise discussion be made.

Point (a) and (b) 

8.                  It has been stated in the petition in question by the 1 st 

party  that  she  is  the  legally  wife  of  the  2nd party  and  their 

marriage was solemnized at Bongaigaon. The 2nd party has not 

disputed the marriage rather he has admitted that the 1st party is 

his  legally  married  wife.  There  is  also  no  dispute  regarding 

paternity  of the minor children of the 1st party. The admitted 

facts need not be proved. Hence it can be said that the 1 st party 

is the legally married wife of the 2nd party. Accordingly both the 

points are answered in favour of the 1st party.                

         Point (c)

9.                  It has been stated in the petition filed under 125 CrPC 

by the 1st party/ petitioner that she has no source of income and 

same has not been disputed by the 2nd party/ opp. party. 
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                                            Point (d)

10.               Admittedly the 1st party has been in her parents’ 

house with her minor son. According to the 1st party and the 

petition in question, the 2nd party is working in IOC where from 

he earns Rs. 20, 000/-.  According to the 2nd party marked as 

DW1 and his Written Statement, he earns about Rs. 7000/- per 

month. Ext A is the Pay Slip which shows that the 2nd draws a 

net  salary  of  Rs.  8556/-  per  month.  The  1st party  has  not 

submitted a document showing that the 2nd party earns Rs. 20, 

000/- per month. There is no evidence in record showing that 

the 2nd party provided maintenance to the 1st party for herself 

and her minor son. Hence it  is said that  the 2nd party having 

sufficient  means  is  refusing  or  neglecting  to  provide 

maintenance to the 1st party for herself and her minor daughter.

                                            Point No.(e)

11.              It is evident that 2nd party has two children one is 

reading in Class-X and another is reading in Class-XII from his 

first wife.  1st party marked as PW1 has stated in her testimony 

that after one year of their marriage 2nd party used to torture her 

physically and mentally on minor reasons.  He has further stated 

that about two years back one day the 2nd party drove her from
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his house after assaulting her with her minor child.  According 

to the case of the 2nd party the 1st party left his house on her 

goodwill with his son.   There is no evidence on record showing 

that the 1st party sustained any injury due to assault made by the 

2nd party. The evidence of 2nd party marked as PW1 is totally 

silent that he went to the house of the parents of the 1st party for 

taking her back and as such it can be presumed that 2nd party is 

not willing to lead conjugal life with her and the evidence of 1st 

party that the 2nd party used to torture her on minor reason has 

become  believable.  Under  the  above  attending  facts  and 

circumstances of the case and discussion made above, I am of 

the opinion that 1st party is not in a position to stay with the 

accused  person  and  as  such  she  is  entitled  to  get  separate 

maintenance.  

       

                        Quantum of maintenance depends on the income 

and  price  index  of  the  essential  commodities.   There  is  no 

concrete evidence on record showing as to how much the 2nd 

party  earns  in  a  month.   The  arrangement  of  providing 

maintenance  under  section  125  CrPC  is  made  for  surviving 

somehow for temporarily.    Present price index of the essential
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commodities show that an adult person needs at least Rs.2000/- 

per month for maintenance to survive somehow.  Quantum of 

the maintenance also depends upon the status of the 2nd party. 

Considering all  aspects,  I  feel  hesitation to  discard  the  ExtA 

which  shows  that  net  monthly  salary  of  the  2nd party  is 

Rs.8556/-.  

    O    R   D   E    R

12.                   In the result, the petition filed under section  

125 CrPC by  the  1st party  is  allowed.   Accordingly,  the  2nd 

party  is  asked  to  pay  a  sum  of  Rs.  1500.00  (Rupees  One  

Thousand  five  hundred)  for  the  1st party  and  Rs.1000/-  

(Rupees One Thousand) for her minor son to her as monthly  

separate maintenance with effect from 01.03.2013 till further  

order.   He  is  further  directed  to  pay  a  sum of  Rs.  300.00  

(Rupees Three Hundred) to the 1st party as a cost. Let a copy  

of this Judgment be furnished  to the 1st party accordingly at  

free of cost.  The System Officer, Bongaigaon Court  is asked  

to up-load the Judgment in the Official website.  Accordingly,  

this case is disposed of on contest with a cost as stated above.

                                                                                                        

   Contd....P/8.



8

13.                     The Judgment is pronounced and delivered in 

the open Court on this 22  nd   M  ay, 2013   under my hand and seal 

of this Court.

                    

                                                                                          ( Sri A. U. Ahmed)
                      Chief Judicial Magistrate,

                    BONGAIGAON.

               Dictated and corrected by me.....                          

               Sri A. U. Ahmed
       Chief Judicial Magistrate,
               BONGAIGAON.

                           

: A  N  N  E  X  T  U  R  E :

         The 1  st   Party examined  :  
a) PW1- Smt. Urmila Das.

   The 1  st   Party exhibited  : 
a) Ext1 – Pratigya Patram.

  The 2  nd    Party examined  : 
          a) DW1- Sri Motilal Das.
          b) DW2- Smt. Kanchan Debnath.
          c) DW2 –Sri Gopal Ch. Seal.

         The 2  nd   Party exhibited:  
a) ExtA – Pay-Slip.

       Sri A. U. Ahmed
                                                                     Chief Judicial Magistrate

        BONGAIGAON.

**********
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