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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE :::::::::BONGAIGAON.

CASE No. NI-CR. 04/2013.   
U/S.138 of the N.I Act.

                  Complainant…………..Sri Pankaj Kumar Choudhury
          S/o Sri Sailendra Narayan Choudhury

R/o. Vill-Namalpur North Bongaigaon
PO & PS. Sidli, 
Dist. Chirang, BTAD, Assam.
     -Vs -

          Accused persons….......1) M/s. Jaya Electricals
 223 R.G. Baruah Road,
 Guwahati-24, Assam
 (Represented by its Proprietor Smti.
 Jaya Deka, W/o Sri Bani Kanta Deka)

                                                           2) Smti. Jaya Deka
 W/o Sri Bani Kanta Deka)
 Proprietor of M/s. Jaya Electricals
 R/o Ambikagiri Nagar
 PO. Zoo Road, PS. Gitanagar
Dist. Kamrup, Assam.
   

Present:    Sri A. U. Ahmed, AJS.
                 Chief Judicial Magistrate.
                 B  ongaigaon  .
Advocates appeared:-

      For the Complainant:   Mr. Ratan Debnath.
      For the Accused:   Mr. Rajesh Kumar Barman.

Argument heard on: 22-11-2013.
Judgment pronounced and delivered on: 07-12-2013.

J  U  D  G  M  E  N  T

1.                            This is a case for dishonour of 2 No of cheques  

amounting  Rs.3,88,648/-  (Rupees  Three  lakhs  eighty  eight 

thousand six hundred forty eight only).

                                                                                     Contd....P/2.
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2.                        The prosecution case in brief as appeared is that 

23-08-2012 the accused person Smt. Jaya Deka being proprietor 

of  the accused M/S.  Jaya Electricals  issued 2 No of cheques 

bearing Cheque No.  296827 & 296827 amounting Rs.  3,  88, 

648/- drawn on SB Account No. 10142245605 maintaining with 

SBI,  Gitanagar  Branch  in  discharge  of  liability  to  the 

complainant. On 26-10-2012 he presented the aforesaid cheques 

in SBI, BRPL Complex Branch, Dhaligaon which is his bank for 

encashment. On the same the cheques in question were returned 

unpaid with an endorsement “payment stopped by the drawer” 

and “Insufficient Fund”. On 12-11-2012 he again presented the 

aforesaid  cheques  in  his  Bank  for  encashment  and  the  same 

were returned to him through Return Memo dated 14-11-2012 

with an endorsement “ payment stopped by the drawer” unpaid. 

On 04-12-2012 he sent a demand notice through his Lawyer by 

registered post with A/D to the accused person Smt. Jaya Deka 

requesting her to make payment of the amount mentioned in the 

cheques  in  question  within  15  days.  On  receipt  of  the  said 

notice, on 17-12-2012 the accused person Smt. Jaya Deka sent 

reply of the demand through her Lawyer. The accused person 

Smt. Joaya Deka did not make payment of the amount cited in 

the cheques in question within 15 days as required by the Law. 

On 21-01-2013 the complainant to that effect lodged a written 

complaint  before  this  court.  On due  enquiry  cognizance  was 

taken against the accused persons under section 138 of the NI 

Act. Hence the prosecution case has come up.  

3.                   On completion of appearance of the accused persons,
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the  particulars  of  offence  U/S.138  of  the  N.I  Act  was  duly 

explained to them to which they pleaded not guilty and claimed 

to be tried. 

4.                           During trial, the prosecution has examined only 

2(two) prosecution witnesses in support of its case. The accused 

persons are examined under section 313 CrPC. The Defence has 

also examined 1(one) witness in support of his claim. Plea of the 

defence  is  that  the  cheques  in  question  are  not  fallen  in  the 

purview of the section 138 of NI Act.  

5.                          : POINT FOR DETERMINATION : 

       (a) Are the accused persons liable to be 
                     punished under section 138 of N.I Act? 

6.                   : DECISION AND REASONS THEREOF :

                   I have very carefully gone through the marathon 

arguments duly advanced by the Ld. Lawyers of both sides as 

well  as  evidence  on  record.  In  the  very  beginning  the  Ld. 

Lawyer  appearing  on  behalf  of  the  accused  persons  has 

contended that the cheques in question were issued for security 

and as such the section 138 of the N.I Act does cover the same. 

On the  other  hand  refuting  the  aforesaid  submission  the  Ld. 

Lawyer appearing on behalf of the complainant has submitted 

that the prosecution has succeeded in establishing a case under 

section  138  of  the  N.I  Act  comfortably  against  the  accused 

person.  Prior to rebutting rival the contentions of Ld. 

 

 

Contd....P/4.
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Lawyers of both sides, it would be apposite to scan both oral 

and documentary  evidence on record.  Hence,  I  would like to 

move on to the evidence on record. 

7.                           The section 138 of NI Act reads as follows:-

 “138. Dishonour of cheque for insufficiency, etc., of funds in 

the  account-  Where  any  cheque  drawn  by  a  person  on  an 

account maintained by him with a banker for payment of any 

amount of money to another person from out of that account for 

the discharge, in whole or in part, of any debt or other liability, 

is returned by the bank unpaid either because of the amount of 

money standing to the credit of that account is insufficient to 

honour the cheque or that it exceeds the amount arranged to be 

paid from that account by an agreement made with that bank, 

such person shall be deemed to have committed an offence and 

shall, without prejudice to any other provision of this Act, be 

punished with imprisonment for a term which may extend to 

one year, or with fine which may extend to twice the amount of 

the cheque, or with both: Provided that nothing contained in this 

section shall apply unless- 

(a)the cheque has been, presented to the bank within a period of six 

months from the date on which it is drawn or within the period 

of its validity, whichever is earlier; 

(b)  the payee or the holder in due course. of the cheque as the 

case  may  be,  makes  a  demand  for  the  payment  of  the  said 

amount of money by giving a notice, in writing, to the drawer of 

the cheque, within fifteen days of the receipt of information by 

him from the bank regarding the return of the cheque as unpaid; 

and 
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                                                                        Contd...P/5.

(c) the drawer of such cheque fails to make the payment of the said 

amount of money to the payee or, as the case may be, to the 

holder in due course of the cheque, within fifteen days of the 

receipt of the said notice. Explanation.- For the purposes of this 

section,"  debt  or  other  liability"  means  a  legally  enforceable 

debt or other liability”

 

8.              The requisite  ingredients to  constitute an offence 

under section 138 of the NI Act are:-

a) The cheque should have been issued in discharge of a legally  
enforceable debt and liability. 

b)  The cheque should have been presented within the period of  
its validity.

c) The cheque should have been dishonoured for want of funds  
in the account of the drawer.

d) The payee or holder of the cheque should have issued, within  
a  specific  time  limit,  a  notice  in  writing  to  the  drawer  
demanding the amount of cheque.

e) The drawer must have failed to make payment within 15 days  
of receipt of the notice.

9.                        Ext1 and Ext2 are cheques in question. There is 

no dispute that the accused person Smt. Jaya Deka issued the 

cheques in question in the capacity of Proprietor of M/S Jaya 

Electricals  to  the  complainant  Sri  Pankaj  Kumar  Chaudhury 

amounting Rs. 3, 88, 648/-. DW1 is Sri Bani Kanta Deka who is 

the  husband  of  the  accused  person  Smt.  Jaya  Deka.  He  has 

stated in his testimony that the accused person Jaya Deka is the 

Owner of M/S. Jaya Electricals and that the complainant worked



6

                                                                                      Contd...P/6.

with the accused person Smt. Jaya Deka for a contract work in 

Salakati. He has further stated that the complainant was to get 

65%  of  profit  of  the  aforesaid  contract  work  and  that  the 

complainant obtained Ext1 and Ext2. It has been stated in the 

complaint petition that the cheque No. 296827 amounting Rs. 2, 

00, 000/- and cheque No. 296828 amounting Rs. 1, 88, 648/- 

were  issued  drawn  on  the  Account  No.  10142245605 

maintaining  with  SBI,  Gitanagar  Branch  in  the  name  of  the 

accused  M/S  Jaya  Electricals  in  discharge  of  liability  to  the 

complainant.  The  accused  person  Smt.  Jaya  Deka  is  the 

Signatory of the cheques in question who signed the same as 

proprietor. It has been contended by the Ld. Counsel appearing 

on behalf of the accused persons that the cheques in question 

were issued for security and as such the section 138 of the NI 

Act  does  not  attract  in  the  instant  case.  In  support  of  his 

contention he has drawn my attention to the decision given in 

M.S Narayana Menon Alias  Mani  Versus  State  of  Kerala 

and Another reported in “ AIR 2006 SC 3366”. Disagreeing 

with  the  aforesaid  submission  the  Ld.  Lawyer  appearing  on 

behalf  of  the  Complainant  has  contended  that  as  there  is  no 

dispute regarding issuance of the cheques in question, in view of 

the  section  139  0f  the  NI  Act  it  can  be  presumed  that  the 

cheques in question were issued in discharge of liability to the 

complainant.  Evidence  of  DW1  itself  has  supported  the 

prosecution case. Ext7 is the Reply of demand notice given by 

the accused person Smt. Jaya Deka which also has supported the 

prosecution  case.  From the  discussion  it  has  become  crystal 

clear that the cheques in question were issued in discharge of 

enforceable liability payable to the complainant. 
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10.                Both Ext1 and Ext2 were issued on 23-08-2012. 

The cheques were presented twice in his bank i.e SBI, BRPL 

Complex  Branch,  Dhaligaon  for  encashment.  On  12-11-2012 

the  cheques  were  presented  for  second  time  for  encashment. 

From the  discussion  made  above  it  has  come  clear  that  the 

cheques in question were presented in time.

11.             It has been stated that on 12-11-2012 both cheques 

in  question  were  presented  to  SBI,  BRPL Complex  Branch, 

Dhaligaon for encashment which is the bank of the complainant. 

On 14-11-2012 the Cheques were returned with Return Memo 

unpaid with an endorsement “payment stopped by the drawer”. 

Ext10  is  the  deposit  slip  which  shows  that  the  cheques  in 

question were presented on 12-11-2012 for encashment in the 

bank of the complainant. Ext 5 is Cheque Return Memo which 

shows  that  the  cheques  were  returned  unpaid  with  an 

endorsement  “payment  stopped”.  DW1  has  stated  in  his 

testimony that the accused person Smt. Jaya Deka gave payment 

stop  notice  to  the  drawer  Bank  on  23-08-2012.  From  the 

discussion  made  above  it  has  become  crystal  clear  that  the 

cheques in question were returned unpaid as payment stopped 

notice was made by the drawer. There is no evidence on record 

showing that the complainant was informed regarding payment 

stopped notice made by the accused person Smt. Jaya Deka. It 

has been contended by the Ld. Advocate appearing on behalf of 

the  complainant  that  a  case  where  in  the  cheque  was 

dishonoured on the premise of “payment stopped” instruction 

given by the drawer falls in purview of the section 138 of the
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N.I.  Act  reliance on  Laxmi Dyechem-Vs-State of Gujrat & 

Ors  reported  in  MANU/SC/1030/2012 wherein  it  has  been 

observed:-

                     “27. What is wished to be emphasized is that  

matters arising out of 'stop payment' instruction to the bank  

although would constitute an offence under Section 138 of the  

NI  Act  since  this  is  no  longer  res-integra,  the  same  is  an  

offence subject to the provision of Section 139 of the Act and  

hence,  where  the  accused  fails  to  discharge  his  burden  of  

rebuttal  by  proving  that  the  cheque  could  be  held  to  be  a  

cheque only for discharge of a lawful debt, the offence would  

be made out. Therefore, the cases arising out of stop payment  

situation where the drawer of cheques has sufficient funds in  

his account and yet stops payment for bona fide reasons, the  

same cannot be put on par with other variety of cases where  

the cheque has bounced on account of insufficiency of funds  

or where it exceeds the amount arranged to be paid from that  

account,  since  Section  138  cannot  be  applied  in  isolation  

ignoring  Section  139  which  envisages  a  right  of  rebuttal  

before an offence could be made out under Section 138 of the  

Act  as  the  Legislature  already  incorporates  the  expression  

"unless  the  contrary  is  proved"  which  means  that  the  

presumption of law shall  stand and unless  it  is  rebutted or  

disproved, the holder of a cheque shall be presumed to have  

received the cheque of the nature referred to in Section 138 of  

the  NI  Act,  for  the  discharge  of  a  debt  or  other  liability.  

Hence, unless the contrary is proved, the presumption shall be  
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made that the holder of a negotiable instrument is holder in  

due course. 

                                                                                             Contd...P/9.

12.               It has been observed in M.M.T.C. Ltd. and Anr. 

v. Medchl Chemical and Pharma (P) Ltd. and Anr reported 

in “MANU/SC/0728/2001” that cheque dishonour on account 

of  drawer's  stop  payment  instruction  constitutes  an  offence 

under Section 138 of the NI Act but it is subject to the rebuttable 

presumption under Section 13 9 of the NI Act as the same can 

be rebutted by the drawer even at the first instance. It was held 

therein that in order to escape liability under Section 139, the 

accused has to show that dishonour was not due to insufficiency 

of funds but there was valid cause,  including absence of any 

debt or liability for the stop payment instruction to the bank.  A 

copy of payment stopped instruction by the drawer accused Smt. 

Jaya Deka, proprietor M/S. Jaya Electricals has been submitted 

by the defence which itself shows that same was submitted due 

to internal issues. No specific reason has been mentioned in the 

instruction as why payment stopped instruction was given. Ext7 

is the reply to the notice sent to the complainant by the accused 

Smt. Jaya Deka wherein it has been mentioned that as the final 

bill of the contract order from which accused Jaya Deka have to 

pay  the  cheque  amount  could  not  be  encashed,  the  cheques 

amount  could  not  be  deposited  in  the  concerned  account  for 

honouring the same. It is further stated in the Ext7 that out of 

cheques amount,  Rs.1, 00, 000/- was paid to the complainant 

vide  cheque  No.018741  dated  10/10/  2012  and  as  such  the 

accused Jaya Deka has to pay Rs. 2,88,648/-.  Ext7 and evidence 

of DW1 clearly shows that the accused person Smt. Jaya Deka 
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has to pay at least Rs.2, 88,648/-. It is found that vide Ext7 the 

accused Smt. Jaya Deka requested to return the cheque in 

                                                                                  Contd...P/10.

question and assured him that the rest amount of Rs.2, 88,648/- 

would be paid as and when bill was cleared. DW1 has stated 

that  accused paid a sum of Rs.1, 00,000/-  from Smile Power 

Engineering Company to  the  complainant  as  bill  for  contract 

work taking time to be cleared.  Considering all aspects, I feel 

hesitation to hold that Rs.1, 00,000/- was paid to the accused 

person towards the cheque amount of Rs.3, 88,648/-. Ext 13 is 

the  statement  of  the  Account  on  the  cheques  amount  drawn 

which shows that at the relevant there was no sufficient fund in 

the said Account.

13.                       Ext6 is the demand notice sent to the accused 

person Smt. Jaya Deka as a proprietor of M/S. Jaya Electricals 

on  04-12-2013.  There  is  no  dispute  that  mandatory  demand 

notice  as  laid  down in  the  section  138 of  the  NI  Act  to  the 

accused person Smt. Jaya Deka who is also representing M/S. 

Jaya Deka. It has been in the complainant petition that for the 

second  time,  the  cheques  in  question  were  presented  for 

encashment on 12-11-2012 and on 14-11-2012 the cheques in 

question were returned through a Return Memo unpaid with an 

endorsement  “payment  stopped  by  the  drawer”  therein.  It  is 

found that the accused person Smt. Jaya Deka is representing 

the  accused  M/S.  Jaya  Electricals.  The  very  purpose  of  the 

demand notice is served. Evidence on record shows that Ext6 

was sent to the accused Smt Jaya Deka within the stipulated 

period of 30 days. Ext7 is the reply in respect of Ext6 sent to the 
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complainant  by the accused Smt.  Jaya Deka through her  Ld. 

Lawyer on 17-12-2012. It is found that the complaint was

                                                                                    Contd...P/11.

lodged on 21-01-2013. There is no evidence on record showing 

that on receipt of Ext6, the cheques amount was paid within 15 

days from the date on which it was received the cheques amount 

was paid. Apart from this within 15 days from the date on which 

the  accused  person  entered  into  appearance  of  this  case  the 

cheques amount was paid in the court by the accused persons. 

Hence it can be said that the requirement of the section 138(b) 

of the NI Act is complied with. 

14.                 It has been argued by the Ld. Lawyer appearing 

on behalf of the accused persons that this court has no territorial 

jurisdiction to try this case on the premise that the complainant 

marked as PW1 has admitted in his cross-examination that he 

has not mentioned the place in complainant where the cheques 

in  question  were  handed  to  him. The  issue  of  territorial 

jurisdiction  under  Section  138  N.I  Act  was  discussed  by  the 

Hon’ble  Supreme  Court  in  K.  Bhaskaran  Vs.  Shankaran 

Vaidhyam  Balan  &  Anr  (1999)  7  SCC  510.  The  Hon’ble 

Supreme  Court  observed  in  the  said  case  that  the  following 

5(five) acts are essential to constitute an offence under Section 

138 of the N.I Act and if these 5(five) different acts were done 

in  five  different  localities,  any  one  of  the  Courts  exercising 

jurisdiction in one of the five local areas can become the place 

of trial for offence under Section 138 of the Act:-

(i)           Drawing of the cheque
(ii)  Presentation of cheque to the bank
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(iii)  Return of the cheque unpaid by the drawee bank 
(iv)  Giving  notice  in  writing  to  the  drawer  of  the  cheque 

demanding payment of the cheque amount and

                                                                                    Contd...P/12.

(v)   Failure of the drawer to make payment within 15 days of 
the receipt of the notice

                  SBI, BRPL Complex Branch, Dhaligaon is the Bank 

of  the  Complainant-Drawee  which  falls  within  the  territorial 

jurisdiction of this Court. Hence, I find no leg in the submission 

made above in view of the observation made in the case law 

cited above.

                                         O  R  D  E  R

15.            In the result, I find the accused persons guilty under 

section 138 of N.I Act and accordingly they are convicted.

16.        On the point of sentence, the accused persons are 

heard. Considering age of the natural accused person and nature 

of offence, the benefit laid down under section 360 CrPC is not 

showered to the accused persons. In my considered view, they 

deserve to be punished. 

17.          The accused persons have prayed for leniency in 

sentencing  them.  It  has  been  argued  by  the  Ld.  Lawyer 

appearing of the accused persons that the accused person Smt. 

Jaya Deka is a lady entrepreneur and that at present the accused 

person  firm  is  running  on  loss.  Taking  all  aspects  into 

consideration, the accused M/S. Jaya Electricals is sentenced 
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with  fine  of  Rs.  2000/-(Rupees  Two  thousand)  and  the 

accused person Smt. Jaya Deka is ordered to pay fine of 

                                                                                    Contd...P/13

.

Rs. 3,88,648/-(Rupees Three lakhs eighty eight thousand six 

hundred forty eight) i/d SI for 1(one) year. Let Rs. 3,70, 000/-

out  of  entire  fine  money  be  paid  to  the  complainant  as 

compensation and the rest amount be deposited with Govt. 

treasury if paid. Let a copy of the Judgment be furnished to 

the accused persons at free of cost.  Accordingly this case is 

disposed of on contest.

18.                   The Judgment is pronounced and delivered in 

the open court this 7  th   December, 2013   under my hand and seal 

of this Court.      

                                                                                             (A.U. Ahmed)
         Chief Judicial Magistrate,
                 BONGAIGAON.

             Dictated & Corrected by me…………,

                         (Sri A. U. Ahmed)
                  Chief Judicial Magistrate
                          BONGAIGAON.

:A  N  N  E  X  T  U  R  E:

      The prosecution examined:

a) PW1- Sri Pankaj Kumar Choudhury.
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b) PW2- Md. Sahidur Rahman.

     The prosecution exhibited:

a) Ext.1= Cheque No.296827 dtd.23.08.2012.
b) Ext.2= Cheque No.296828 dtd.23.08.2012.
c) Exts.3, 4 & 5= Cheque Return Memos.

             Contd....P/14.

d) Exts.6 & 7 = Advocate Notices.

e) Exts.8, 9 & 10= Counter-slips of SBI of Gitanagar Branch, Guwahati.

f) Exts.11 & 12 = Relevant pages of register maintained in SBI, BRPL 
     Complex Branch.

g) Ext.13 = Computer generated statement of the Accused No.1. 

     The Defence examined: - 

a) DW1-Sri Bni Kanta Deka.

     The Defence exhibited : Nil.

 

      (Sri A. U. Ahmed)
                                                                         Chief Judicial Magistrate

       BONGAIGAON.

***********


