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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE ::::::::BONGAIGAON.

CASE NO .NI. (CR) 18/2012. 
U/S.138 of the N.I Act.

Sri Bhadreswar Chaudhury….…..Complainant

-Vs-

                Sri Dhiresh Ray………………Accused person

Present:    Sri A. U. Ahmed, AJS.
                 Chief Judicial Magistrate.
                 Bongaigaon.
Advocates appeared:-

      For the Complainant:   Mr. Hareswar Das.
      For the Accused:   Mr. Pankaj Baidya.

Date/s fixed for Argument: 06-07-2013.
Date/s fixed for Judgment:  18-07-2013/19-07-2013.
N.B- As I was on leave, the Judgment could not be pronounced and 
delivered on 18-07-2013. 

Case laws referred to by the Ld. Defence Counsel:

a) Dalmia Cement Vs Galaxy Traders reported in “2001 CriLJ 972….
(SC)”.

b) Jai  Durga  Enterprises  Vs  State  of  U.P reported  in  “2006  CriLJ 
3312(All)”.

c) Rajiv Kumar Vs State of U.P reported in “1991 CriLJ 3010 (All)”.
d) C.C. Alavi  Haji  Vs Palapetty  Muhammed reported in “2007 137 

comp Case 692(SC)”.
e) D. Vinod Shivappa Vs Nanda Balliappa reported in “2006 CriLJ 

2897”.
f) Arav  Investment  &  financial  Consultants  Pvt.  Ltd.  &  Anr.  Vs 

Llyods Register of Shipping Indian Office Staff Provident Fund & 
Anr. reported in “Supreme Court 2008 CriLJ 377”.

g) Subal  Sarkar  & Others  Vs Smti  Purabi  Sarkar  (Das)  reported in 
“2005 Vol.3 Gauhati Law Journal Page 660”.

h) M/s  Harman  Electronics  (P)  Ltd.  &  Anr.  Vs  M/s.  National 
Panasonic India Ltd. Reported in “AIR 2009 SC 1168”.
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J  U  D  G  M  E  N  T

1.                              This is a case for dishonour of a cheque 

amounting  Rs.3,75,000/-  (Rupees  Three  lakhs  seventy  five 

thousand only).

2.                         The prosecution case in brief as appeared is that  

there was a friendship between the complainant  and the accused 

person.  He  is  a  just  retired  army  officer.  The  accused  person 

approached him for a loan and on 25-01-2012 he advanced a loan of 

Rs. 75, 000/- to him. Again on 03-02-2012 he advanced a sum of Rs 

3, 00, 000/- to the accused person as a loan through a cheque vide 

cheque  No.  502597  drawn  at  State  Bank  of  India,  Bongaigaon 

Branch with an assurance that it would be refunded shortly. On 25-

04-2012  the  accused  person  issued  a  cheque  amounting  to 

Rs.3,75,000/- bearing cheque No. 125062 drawn at Axis Bank Ltd. 

Bongaigaon, Branch to him towards repayment of aforesaid loan. 

Thereafter he presented the said cheque in question in his Bank for 

encashment and his Bank sent the cheque in question to the drawer 

Bank for collection. The cheque was returned to him unpaid due to 

insufficient of fund in the concerned account of the accused person. 

Again on 12-06-2012 he presented the cheque to his Bank, State 

Bank of India, Bongaigaon Branch for encashment and the same 

was sent to the drawer Bank for collection. On 13-06-2012 the said 

cheque was returned to  him unpaid due to  insufficient  fund.  On 

receipt  of  the  cheque  with  a  cheque  returning  memo,  within 

stipulated  period he  sent  a  demand notice  on 25-06-2012 to  the 

accused person through register post  with Acknowledgement.  On 

26-06-12 the demand notice was delivered to the accused person. 

On receipt of the demand notice, the accused person did not make 

payment  of  the  cheque  amount  to  him  within  stipulated  period. 
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Finding  no  alternative,  on  23-07-2012  he  lodged  a  written 

complaint to that effect before this court.  On receipt
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of the complaint, a criminal case was registered under section 138 

of the N.I Act and the same was kept in this court for disposal. On 

due enquiry, cognizance was taken under section 138 of the NI Act 

against the accused person. Hence the prosecution case has come 

up.   

3.                            On completion of appearance of the accused  

person, the particular of offence under 138 of the N.I act was duly 

explained to the accused person to which he pleaded not guilty and 

claimed to be tried. 

4.                           During trial, the prosecution has examined as many 

as 3(three) prosecution witnesses in support of its case. The accused 

person has  examined under  section  313 CrPC.  The  Defence  has 

examined none in support of his claim. 

5.                             :POINT FOR DETERMINATION: 

                     (a)  Is the accused person liable to be punished under  
                            section 138 of N.I Act? 

6.                      : DECISION AND REASONS THEREOF :

                I  have very carefully gone through the marathon 

arguments duly advanced by the Ld. Lawyers of both sides as well 

as  evidence  on  record.  In  the  very  beginning  the  Ld.  Lawyer 

appearing on behalf of the accused person has contended that the 

prosecution has failed to complied with the basic requirements for 

fastening the accused person under section 138 of the N.I Act. On 
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the other hand refuting the afore said submissions the Ld. Lawyer 

appearing  on  behalf  of  the  complainant  has  submitted  that  the 

prosecution has succeeded in establishing a case under section 138 

of  the  N.I  Act  comfortably  against  the  accused  person.  Prior  to 

rebutting rival contentions of
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lawyers of both sides it  would be apposite to scan both oral and 

documentary evidence on record. Hence, I would like to move on to 

the evidence on record.  

7.                          It has been strongly contended by the Ld. Lawyer 

appearing on behalf of the accused person that this court  has no 

territorial jurisdiction to try this case as neither transaction of the 

cheque amount was paid to the accused person nor the cheque in 

question was handed over to the complainant within the jurisdiction 

of this court. In support of his aforesaid submission he has drawn 

my attention to the decision and observation made in Judgment-

M/S  Harman  Electronics(P)  Ltd  &  Anr  Vs  M/S  National  

Panasonic India Ltd reported in” AIR SC 1168”. It is evident that 

both  complainant  and  accused  person  reside  under  Abhayapuri 

Police Station which falls within the Jurisdiction of Sub-Divisional 

Magistrate,  North  Salmara.  From  the  cross-examination  of  the 

complainant marked as PW1 it appears that he paid Rs. 75, 000/ in 

cash out of total loan money to the accused person in his house (in 

the  house  of  the  complainant)  and  that  the  cheque  in  question 

marked as Ext1 was handed over to the complainant by the accused 

person  coming  to  his  house.  It  is  evident  that  the  Bank  of  the 

complainant is the State Bank of India, Bongaigaon Branch which 

is situated within jurisdiction of this court. It is also evident that the 

Drawer Bank is Axis Bank Ltd, Bongaigaon Branch which is also 

situated within jurisdiction of this court. It has become crystal clear 
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that the cheque in question marked as Ext1 was dishonoured within 

the jurisdiction of this court. I have very carefully and due respect 

gone through the aforesaid case law. I have also very carefully gone 

through  the  Chapter  XIII  of  Code  of  Criminal  Procedure  - 

Jurisdiction of the criminal court in inquires and trials. 

  

    

Contd...P/5.

8.                            The issue of territorial jurisdiction under Section 

138 N.I Act was discussed by the Hon’ble Supreme Court in  K. 

Bhaskaran Vs. Shankaran Vaidhyam Balan & Anr (1999) 7 SCC  

510. The Hon’ble Supreme Court observed in the said case that the 

following 5(five) acts are essential to constitute an offence under 

Section 138 of the N.I Act and if these 5(five) different acts were 

done in five different localities, any one of the Courts exercising 

jurisdiction in one of the five local areas can become the place of 

trial for offence under Section 138 of the Act:-

(i)  Drawing of the cheque
(ii)  Presentation of cheque to the bank

     (iii) Return of the cheque unpaid by the drawee bank 
     (iv) Giving notice in writing to the drawer of the   cheque demanding 
            payment of the cheque amount and
      (v) Failure of the drawer to make payment within 15 days of the 
receipt  
             of the notice

9.                          The case law cited by Ld. Lawyer of the accused  

person itself also transpires that this court has jurisdiction to try this 

case  as  the  cheque  in  question  was  dishonoured  within  the 

jurisdiction of this court. In view of the discussion made above, I 

find no substance in the aforesaid submission.

10.                  It has been also argued by the Ld. Defence Counsel that  

this case is liable to be dismissed as D.R. Enterprise has not been 
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arrayed as an accused. Ext1 is the cheque in question. There is no 

dispute  that  Ext1(1)  is  the  signature  of  the  accused  person  Sri 

Dhiresh  Ray  on the  cheque  in  question  marked as  Ext1.  It  also 

shows that the accused person signed Ext1 for D.R. Enterprise as 

Proprietor/Authorized Signatory. Ext1 shows that D.R. Enterprise is 

a proprietary firm and the accused person is the sole proprietor of 

the same. The proprietor and the proprietary firm are one and the 

same thing in the eyes of law. No formal registration is required for 

a sole
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proprietorship. One has to open a bank account with the name & 

style he wants to work. Further, for sole proprietorship, no separate 

income tax PAN is required. The PAN of the proprietor will be the 

PAN of the firm and proprietor will have to file income tax return in 

his personal  name. If a person committing offence under section 

138 of the NI Act is a company, every person who at the time of 

occurrence was committed, was in charge of, and was responsible to 

the company for the conduct of the business of the company, as well 

as the company shall deemed to be guilty of the offence and shall be 

liable to be proceeded against and punished accordingly. In such a 

case, the company is the principal accused. The observation of the 

case of Bedi Sons & Wires Vs B.G Brothers regarding reported in  

“2002 112 Comp case 426 PH or MANU/PH/0283/2002” reads as 

follows- “18. But, in the said case it was made clear that both the 

proprietorship concern  as  well  as  the  proprietor  are  one  and the 

same person and so, the prosecution as against the proprietor of the 

said concern can be continued and that during the course of trial the 

said proprietor could not raise the contention that as a proprietor he 

cannot be proceeded with..” In view of the discussion made above, 

it  can be said that a proprietary firm does not fall  in purview of 

“company” as defined under section 141 of the N.I Act and in such 
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situation  the  case  is  brought  against  the  proprietor  as  the 

proprietorship concern itself has no legal entity.

 

11.                   The requisite ingredients to constitute an offence under  

section 138 of the NI Act are:-

a) The  cheque  should  have  been  issued  in  discharge  of  a  legally 
enforceable debt and liability. 

b)  The cheque should have been presented within the period of its 
validity.

c) The cheque should have been dishonoured for want of funds in the 
account of the drawer.
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d) The payee or  holder of  the  cheque should have issued,  within a 
specific time limit, a notice in writing to the drawer demanding the 
amount of cheque.

e) The drawer must have failed to make payment within 15 days of 
receipt of the notice.

12.                 PW1 has stated both in his complaint as well as in 

his testimony that he advanced a sum of Rs 75, 000/- in cash and a 

sum of Rs. 3, 00, 000/- in a cheque totaling Rs. 3, 75, 000/- to the 

accused person on loan. He has further stated in his complaint as 

well  as  in  his  testimony  that  on  25-04-2012 the  accused person 

issued a cheque of Rs. 3, 75, 000/- in favour of the complainant for 

repayment  of  the  aforesaid  loan.  Ext1  is  the  said  cheque  and 

Ext1(1) is the signature of the accused person which is not disputed. 

There is no evidence on record brought by the defence showing that 

the cheque in question was lost or stolen away. It is contended by 

the Ld. Lawyer appearing on behalf of the accused person that non 

examination  of  the  wife  of  the  complainant  is  fatal  to  the 

prosecution case. The defence case is that the complainant took the 

cheque  in  question  from  the  accused  person  as  a  security  for 

supplying of construction materials. In support of the defence case, 

none has been examined.  Considering all aspects, I find that the 

accused person has failed to discharge the burdens laid down under 
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sections 118 / 139 of the NI Act that the cheque in question was not 

issued towards repayment of personal loan but was issued by way 

of  security  or  any  other  reason  on  account  of  some  business 

transaction or was obtained unlawfully. In view of discussion made 

above it can be presumed that the cheque in question was issued in 

discharge of a legally enforceable a loan amounting Rs. 3,75, 000/- 

payable to the complainant. 

13.                There is undisputed evidence that the cheque in 

question marked as Ext1 was issued on 25-04-2012 and the same 

was presented to the Bank of payee on 12-06-2012 for second time. 

Ext4
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is  the  deposit  slip  which  shows  that  on  12-06-2012  Ext1  was 

presented  to  SBI,  Bongaigaon  which  is  the  Bank  of  the 

complainant.  PW1  is  the  Assistant  Manager,  SBI,  Bongaigaon 

Branch which is the Bank of the payee complainant who has stated 

in  his  testimony  that  the  Ext1  was  deposited  to  their  Bank  for 

encashment.  There  is  no  denial  from the  defence  that  Ext1  was 

deposited to SBI, Bongaigaon Branch for encashment. It is crystal 

that  the  cheque in  question was presented to  the  Bank of  payee 

within period of its validity.

14.                     There is evidence on record that on 13-06-2013 

the  complainant  was  informed  by  his  Bank  that  the  cheque  in 

question  was  dishonoured  due  to  insufficient  fund.  Ext5  is  the 

cheque return memo of SBI, Bongaigaon Branch which shows that 

due to “insufficient fund”, Ext1 could not be paid. Ext5(1) is the 

cheque return memo of Axis Bank Ltd, Bongaigaon Branch which 

shows that due to “insufficient fund” Ext1 could not be paid. PW3 

is Sri Nrip Jyoti Deka who is the Assistant Manager, Axis Bank Ltd, 
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Bongaigaon. His evidence shows that on 13-6-2012 in the account 

of the accused person, the outstanding amount was Rs. 96, 288.54/- 

and due to insufficient fund Ext1 could not be paid. Ext14(1) and 

Ext14(2)  show  that  on  the  relevant  point  of  time  there  was  no 

sufficient fund in account of the accused person maintained in Axis 

Bank Ltd, Bongaigaon Branch to clear Ext1. It has become crystal 

clear  that  the  cheque  in  question  could  be  not  honoured  due  to 

insufficient fund.

15.                   The complaint and evidence show that on receipt 

of  cheque  return  memo  dated  13-06-2012,  on  25-06-2012  the 

complainant  got  a  demand  notice  sent  by  Ld.  Advocate  Mrs. 

Krishna Deka through register  post  with A/D.  Ext9 is  the  postal 

receipt.  Ext10 is the A/D. Ext6 is the demand notice sent  to the 

accused person as
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per section 138(b) of the NI Act .  The section 138(b) of the NI Act 

reads as follows-  “b)  the payee or the holder in due course of 

the  cheque,  as  the  case  may  be,  makes  a  demand  for  the 

payment  of  the said amount of  money by giving a notice,  in 

writing, to the drawer of the cheque, within fifteen days of the 

receipt  of  information  by  him  from  the  bank  regarding  the 

return of the cheque as unpaid.” PW1 has stated in his testimony 

as well as in his complaint that on 26-06-2012 the accused person 

received the demand notice marked as Ext6.  A/D marked as Ext10 

which is supposed to have come from the accused person does not 

clear show that Ext6 was received by the accused person on 26-06-

2012.  It  is  found that  the  complaint  was  lodged on 23-07-2012. 

Regarding  service  of  demand notice  as  laid  down under  section 

138(b) of The NI Act the relevant Paras made in case of C.C. Alavi  
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Haji  Vs Palapetty  Muhammed & Anr reported in “MANU/SC/  

2263/2007 ” are reproduced below:- 

                       “14. Insofar as the question of disclosure of  

necessary particulars with regard to the issue of notice in terms of  

proviso (b) of Section 138 of the Act, in order to enable the Court to  

draw presumption or inference either under Section 27 of the G.C.  

Act or Section 114 of the Evidence Act, is concerned, there is no  

material  difference  between  the  two  provisions.  In  our  opinion  

therefore,  when the notice is sent by registered post by correctly  

addressing the drawer of the cheque, the mandatory requirement of  

issue of notice in terms of Clause (b) of proviso to Section 138 of  

the Act stands complied with. It  is needless to emphasis that the  

complaint must contain basic facts regarding the mode and manner  

of  the issuance of  notice to the drawer of  the cheque.  It  is  well  

settled that at the time of taking cognizance of the complaint under  

Section  138 of  the  Act,  the  Court  is  required  to  be  prima facie  

satisfied that a case under the said Section is made out and the  

afore noted mandatory statutory
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procedural requirements have been complied with. It is then for the  

drawer to rebut the presumption about the service of notice and  

show that he had no knowledge that the notice was brought to his  

address or that the address mentioned on the cover was incorrect or  

that the letter was never tendered or that the report of the postman  

was incorrect. In our opinion, this interpretation of the provision  

would  effectuate  the  object  and  purpose  for  which  proviso  to  

Section 138 was enacted, namely, to avoid unnecessary hardship to  

an honest drawer of a cheque and to provide him an opportunity to  

make amends.”

                “ 16. It is also to be borne in mind that the requirement of  

giving of notice is a clear departure from the rule of Criminal Law,  

where there is no stipulation of giving of a notice before filing a  
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complaint Any drawer who claims that he did not receive the notice  

sent by post, can, within 15 days of receipt of summons from the  

court in respect of the complaint under Section 138 of the Act, make  

payment of the cheque amount and submit to the Court that he had  

made payment within 15 days of receipt of summons (by receiving a  

copy of complaint with the summons) and, therefore, the complaint  

is liable to be rejected. A person who does not pay within 15 days of  

receipt of the summons from the Court along with the copy of the  

complaint under Section 138 of the Act, cannot obviously contend  

that there was no proper service of notice as required under Section  

138,  by  ignoring  statutory  presumption  to  the  contrary  under  

Section 27 of the G.C. Act and Section 114 of the Evidence Act. In  

our view, any other interpretation, of the proviso would defeat the  

very  object  of  the  legislation.  As  observed  in  Bhaskarans  case  

(supra), if the giving of notice in the context of Clause (b) of the  

proviso was the same as the receipt of  notice a trickster cheque  

drawer  would  get  the  premium to  avoid  receiving the  notice  by  

adopting different strategies and escape from legal consequences of  

Section 138 of the Act.”
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16.            It appears that on 25-06-2012 copies of Ext6 was 

posted to Branch Manager, SBI, Bongaigaon and Branch manager, 

Axis  Bank,  Bongaigaon  with  A/Ds.  Ext11  and  12  are  the  A/Ds 

which shows that on 26.06.2012 the aforesaid notice which were 

sent through post received.  There is no evidence on record showing 

that on receipt of the summons within 15 days the accused person 

intended to make the payment of cheque amount. In view of the 

discussion and observation made in the case of C.C. Alavi Haji Vs  

Palapetty Muhammed & Anr, it can be said that the requirement of 

the  section  138(b)  of  the  N.I.  Act  is  complied  with.  It  is  also 

presumed that within the 15 days from the receipt of the demand 
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notice marked as Ext6 the accused person refrained from payment 

of cheque amount to the complainant.

17.            As per section 142 of the N.I Act a payee may file a  

case U/S. 138 of the N.I.  Act against  the drawer within 30 days 

from completion of 15 days when the drawer has failed to make 

payment of cheque amount to the payee within 15 days.  The case 

record shows that the complaint was lodged on 23.07.2012.  In view 

of the discussion made above, it can be said that the complaint was 

lodged within the stipulated period laid down U/S. 142 of the N.I. 

Act.

18.           In the result, I find the accused person guilty U/S. 138 

of the N.I. Act and accordingly he is convicted.

19.        On the point of sentence, the accused person is heard. 

Considering cheque amount and demand of the business society the 

benefit  laid down U/S.360 CrPC is not  showered to the accused 

person.  In my considered opinion, he deserves to be punished.

20.         The accused person has prayed leniency in sentencing
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him. It is a regulatory offence. It is found that the complainant is a 

retired army officer. It has been submitted by the Ld. Lawyer that at 

present  the accused person is facing financial  crisis.  Considering 

aspects  I  find  that  the  accused  person  does  not  deserve  to  be 

punished leniently. The court is to see plight of the complainant. 

Taking all aspects into consideration the accused person is hereby  

ordered  to  pay  a  fine  of  Rs.  4,  75,  000/-(Rupees  Four  lakhs  

seventy five thousand) i/d SI for 2(two) years. Rs 4, 25, 000/- out  
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of fine money be paid to the complainant as a compensation and  

the rest be deposited with Govt. treasury if realized. Let a copy of  

the Judgment be supplied to the accused person at free of cost.  

Accordingly the case is disposed of on contest. 

21.                 The Judgment is pronounced and delivered in the 

open court on this  19  th   July, 2013   under my hand and seal of this 

Court.      

                                                                                         (A.U. Ahmed)
        Chief  Judicial 
Magistrate,
                 BONGAIGAON.

             Dictated & corrected by me…………,

                         (Sri A. U. Ahmed)
                  Chief Judicial Magistrate
                          BONGAIGAON.
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:A  N  N  E  X  T  U  R  E:

         The prosecution examined:

a) PW1- Sri Bhadreswar Choudhury.

b) PW2- Sri Anup Bhattacharjee.

c) PW3- Sri Nrip Jyoti Deka.

The prosecution exhibited:

a) Ext1= Cheque No.125062 dtd.25.04.2012.
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b) Ext2= Cheque Deposit Memo.

c) Ext3= Cheque Return Memo.

d) Ext4 =Cheque Deposit Memo.

e) Ext5=Cheque Return Memo.

f) Ext6 = Advocate’s Notice.

g) Exts7, 8 & 9 = Postal Receipts.

h) Exts10, 11 & 12= A/D Cards.

i) Ext 13 = Authority Letter.

j) Ext14  = Inward cheque return register of Axis Bank, Bongaigaon.

k) Ext14(1) = Page No.91.

l) Ext 14(2) = Page No.92.

The Defence examined: - Nil.
The Defence exhibited: - Nil.
 

                                                                   Chief Judicial Magistrate
       Bongaigaon.

*****


