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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE ::::::::BONGAIGAON.

CASE NO .NI. (CR) 23/2012. 

Sri Sankar Chouhan….……….……..Complainant

-Vs-

Sri Parshu Ram Chouhan…….. Accused person

U/S. 138 of the N.I Act.

Present:    Sri A. U. Ahmed, AJS.
                 Chief Judicial Magistrate.
                 B  ongaigaon  .

Advocates appeared:-

      For the Complainant:   Mr. M. Rahman.
       For the Accused:   Mr. K. Chakroborty.

Date/s fixed for Argument: 30.05.2013, 07.06.2013, 17.06.2013,
  24.06.2013, 12.08.2013.
        

Date/s fixed for Judgment:  06.07.2013, 20.07.2013, 26.07.2013.
  31.07.2013, 19.08.2013.

J  U  D  G  M  E  N  T

1.                     This is a case for dishonour of cheques amounting of 

Rs.6,00, 000/-.

2.                       The prosecution case in brief is that the accused 

person received a sum of Rs. 17, 52, 990/- from the Govt. of Assam 

as compensation in respect of acquisition of land belonged to the 

forefather  of  Sri  Gudia  Chauhan  who  is  the  father  of  the 

complainant.  As  per  Deed  of  Agreement  dated  28-06-2012,  the 

accused person issued vides cheques bearing cheque nos. 075275, 

075276 dated 28-06-2012 of Rs. 3,00,000/- each, 075271 dated 29-

06-2012 of Rs. 5,00,000/- and 075272 dated 28-09-2012 of Rs. 50, 

000/-  in  his  favour  drawn at  Punjab National  Bank,  Bongaigaon 

Branch. On 04-07-2012 the Cheque Nos. 075275 and 075276 dated 
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28-06-2012  were  presented  to  his  Bank,  Axis  Bank  Ltd, 

Bongaigaon Branch for encashment. Both cheques were returned to 

his Bank unpaid vide return memos dated 05-07-2012 and 06-07-

2012  by  the  drawer  Bank,  Punjab  National  Bank  due  to 

“insufficient fund”. The aforesaid cheques were issued in his favour 

as  Sri  Gudia  Chauhan  and others  were  old  men without  having 

Bank  Accounts  in  any  Nationalized  Bank  in  discharge  of  debt 

payable  to  them.  On  02-08-2012  he  gave  demand  notice  to  the 

accused person. Within 15 days from the date of receipt of the said 

demand notice the accused person did not  make payment  of the 

amounts  of  cheques.  On  11-09-2012  he  lodged  a  written 

complainant  to  that  effect  before  this  court.  On  receipt  of  the 

complaint, a case was registered and the same was kept in my file 

for disposal. After due enquiry, cognizance was taken under section 

138  of  the  N  I  Act  against  the  accused  person.  Hence  the 

prosecution case has come up.

   

3.                            On completion of appearance of the accused  

person, the particular of offence under 138 of the NI act was duly 

explained to the accused person to which he pleaded not guilty and 

claimed to be tried. 

4.                           During trial, the prosecution has examined as many 

as 4(four) prosecution witnesses in support of its case. The accused 

person has examined under section 313 CrPC. The Defence has also 

examined 2(two) witnesses in support of his claim.  Plea of defence 

is that the cheques in question were not issued in discharge of debt 

of payable to the payee complainant by the accused person and as 

such this case is liable to be dismissed.

5.                             :POINT FOR DETERMINATION: 
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a)  Is the accused person liable to be punished under section 138 of NI  
Act? 

6.                      : DECISION AND REASONS THEREOF :

                                 I have very carefully gone through the 

arguments duly advanced by the Ld. Lawyers of both sides as well 

as  evidence  on  record.  In  the  very  beginning,  the  Ld.  Lawyer 

appearing  on  behalf  of  the  accused  person  has  contended  that 

dishonour of the cheques in question does not fall in the purview of 

the section 138 of the N I Act. On the other hand the Ld. Lawyer 

appearing  on  behalf  of  the  complainant  refuting  aforesaid 

submission  has  submitted  that  the  prosecution  has  succeeded  in 

establishing the case under section 138 of the NI Act against the 

accused person. Prior to rebutting rival contentions of both sides it 

would be apposite to scan the evidence on record and exhibits very 

carefully.

7.                           For the purpose of discussion, the section 138 of  
the NI Act is reproduced below:-

                    “The Section 138: Dishonour of cheque for  
insufficiency, etc., of funds in the account -

      Where  any  cheque  drawn  by  a  person  on  an  account  
maintained by him with a banker for payment of any amount of  
money  to  another  persons  from  out  of  that  account  for  the  
discharge,  in  whole  or  in  part,  of  any  debt  or  other  liability,  is  
returned  by  the  bank  unpaid,  either  because  of  the  amount  of  
money standing to  the  credit  of  that  account  is  insufficient  to  
honour the cheque or that it exceeds the amount arranged to be  
paid  from that  account  by  an agreement  made with  that  bank,  
such person shall be deemed to have committed an offence and  
shall,  without  prejudice  to  any  other  provisions  of  this  Act,  be  
punished with imprisonment for a term which may be extended to  
two years, or with fine which may extend to twice the amount of  
the cheque, or with both:

    Provided that nothing contained in this section shall apply unless  
--
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(a) the cheque has been presented to the bank within a period of  
six months from the date on which it is drawn or within the period  
of its validity, whichever is earlier.

(b) the payee or the holder in due course of the cheque, as the  
case may be, makes a demand for the payment of the said account  
of money by giving a notice in writing, to the drawer of the cheque,  
within thirty days of  the receipt of  information by him from the  
hank regarding the return of the cheque as unpaid; and

(c) the drawer of such cheque fails to make the payment of the  
said amount of money to the payee or, as the case may be, to the  
holder  in  due  course  of  the  cheque,  within  fifteen  days  of  the 
receipt of the said notice.

Explanation for the purposes of this section, "debt or other liability"  
means a legally enforceable debt or other liability.”

8.                               The section 138 of the NI Act itself shows that 

the alleged dishonoured cheque requires to be issued in discharge of 

any debt or other liability. It appears that the cheques in questions 

were issued to the complainant in discharge of debts payable to his 

father  Gudia  Chauhan  and  others.  The  evidence  of  PW1  and 

contentions  of  complaint  shows that  the  cheque amount  was  the 

compensation given by the Govt. of Assam for acquisition of the 

land of his father and others and the said compensation was receipt 

by the accused person. As per deed of agreement dated 28-6-2012 

the accused person agreed to issue  the cheques in question towards 

payment of compensation money in favour of the complainant as 

his father and others were old and had no bank account.   In this 

context Ld. Advocate appearing on behalf of the complainant has 

submitted that there is no dispute regarding signature of the drawer 

on the alleged cheques and as such U/Ss.118 & 138 of the N.I. Act 

it  can  be  presumed that  the  cheques  in  question  were  issued  in 

discharge  of  debts  in  favour  of  the  complainant.  However,  the 

aforesaid presumptions are rebuttable.  The Negotiable Instruments 

Act incorporates two presumptions in this regard:  one contain in 

Section 118 of the Act and other in Section 139 thereof. 

 Section 118 (a) reads as under:-   
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        “118.  Presumption  as  to  Negotiable  Instruments.—Until  the  
contrary is proved, the following presumptions shall be made-

1. of consideration: that every negotiable instrument was made or drawn  
for  consideration,  and  that  every  such  instrument  when  it  has  been  
accepted, indorsed, negotiated or transferred, was accepted, indorsed,  
negotiated or transferred for consideration;”

          Section 139 of the Act reads as under:-
          “139. Presumption in favour of holder.--It shall be presumed,  
unless the contrary is proved, that the holder of a cheque received the  
cheque, of the nature referred to in Section 138 for the discharge, in  
whole or in part, of any debt or other liability.”

9.                       DW1 is the accused Parashu Ram Chouhan who has 

stated that during the pendency of CR Case No.128/2011 which was 

brought by one Gudia Chouhan against him a compromise talk was 

held  on  28.06.2012  and  in  view of  the  said  talk  he  issued  two 

numbers of post-dated blank cheques vide cheque No.075271 and 

075272  dated  28.09.2012  to  Gudia  Chouhan  as  security  for 

withdrawing  the  case.   DW1  has  clearly  admitted  in  his  cross-

examination that he issued the cheque marked as Ext1and Ext1(1) is 

his  signature.  The  cheques  in  question  are  cheque  bearing  nos 

075275 and 075276.  Similarly, he has also admitted in his cross-

examination that Ext4 is the cheque which he gave and Ext4(1) is 

his signature.  DW2 is Md. Abdul Majid who has also supporting 

the evidence of DW1 stated in testimony that in view of the talk 

held on 28.06.2012 the accused person issued two numbers of post-

dated  blank  cheques  to  Gudia  Chouhan  as  security.  It  has  been 

submitted by the Ld. Advocate appearing on behalf of the accused 

person that the accused person can discharge burden of rebuttal of 

presumption by the principle of pre-ponderance of probability. In 

support  of  his  submission  he  has  drawn  my  attention  to  the 

Judgment  Vijay  -Versus-  Laxman  and  Anr  reported  in 

“MANU/SC/0125/2013”.    It has been observed in the aforesaid 

Judgment that it is not in doubt or dispute that whereas standard of 

proof so far as the prosecution is concerned is proof of guilt beyond 
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all  reasonable  doubts;  the  one  on  the  accused  is  only  made 

preponderance of probabilities. 

10.               The defence version is that the alleged cheques were  

given to one Gudia Chouhan as security for withdrawal a criminal 

case brought against him by the said Gudia Chouhan.  It has been 

stated in Para-6 of the complaint that Sri Gudia Chouhan being an 

old-aged  person  having  no  bank  account  in  his  name  and  other 

persons namely Sri Ram Nath Chouhan and Sri Lakhan Chouhan 

signatories  of  the  Agreement  dated  28.06.2012  and  Sri  Sundar 

Chouhan,  Sri  Nirmal  Chouhan  also  having  no  personal  bank 

accounts in their name themselves requested the accused person to 

issue the said cheques in favour of the complainant in discharge of 

debts payable to them.  It has been submitted by the Ld. Advocate 

appearing on behalf of the accused person that non-examination of 

the Gudia Chouhan and others whose interest admittedly involved 

in the amount of the cheques in question is fatal to the prosecution 

case.  Admittedly the complainant is the son of the Gudia Chouhan 

who is still alive. PW2 is Sri Ramnath Chauhan who is the brother 

of Gudia Chauhan. There is no explanation in evidence on record as 

to  why  the  prosecution  has  refrained  from  examining  Gudia 

Chauhan.   PW1  has  stated  in  his  that  he  has  no  business  with 

accused  person.  Both  sides  have  admitted  that  on  28-6-12  an 

agreement  was  made  between  the  accused  person  and  Gudia 

Chauhan but none dared to exhibit the same. Ext 12 is reply of the 

demand  notice  under  section  of  138  of  the  NI  Act  sent  by  the 

accused person which reads that as per Agreement dated 28-6-2012 

the accused person issued 2 nos. of blank signed cheques bearing 

cheque  nos  075271  and  075272  to  Gudian  Chauhan  for 

withdrawing the case vide Case No CR 128-11. Another two blank 

signed  cheques  were  issued  on  25-7-12  on  demand  of  Gudia 

Chauhan.  But the complainant  presented the cheques in question 
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before withdrawal of the aforesaid case. Apprehending conduct of 

the complainant, the accused person maintained low balance in his 

account.  As  per  Agreement  Gudia  Chauhan  was  to  present  the 

cheques in the Bank for encashment on withdrawal of the aforesaid 

case. The cheques bearing cheque nos. 075271 and 075272 are not 

subject matter of this case. However no prudent man believes that 

the accused person handed over two nos. of blank cheques bearing 

nos. 075275 and 075276 to one Gudia  Chauhan as a security for 

withdrawal criminal case brought against him by the father of the 

complainant. It is the defence which has to prove that the cheques in 

question  were  not  issued  towards  discharge  of  a  lawful  debt. 

Considering all  aspects  I  find doubt in the defence case that  the 

accused person issued cheques in question in blank. 

11.                 The requisite ingredients to constitute an offence under 

section 138 of the NI Act are:-

a) The  cheque  should  have  been  issued  in  discharge  of  a  legally  

enforceable debt and liability. 

b)  The cheque should have been presented within the period of its  

validity.

c) The cheque should have been dishonoured for want of funds in the  

account of the drawer.

d) The payee or holder of  the cheque should have issued,  within a  

specific time limit, a notice in writing to the drawer demanding the  

amount of cheque.

e) The drawer must have failed to make payment within 15 days of  

receipt of the notice.

12.               Now let us see whether the cheques in question were 

issued in discharge of a legally enforceable debt and liability or not. 

It has been argued by the Ld. Lawyer appearing on behalf of the 

accused person that the complainant illegally obtained the cheques 
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in question and misused the same and as such the accused person 

cannot be held guilty under section 138 of the NI Act. In support of 

his submission he has drawn my attention to the observation made 

in  the  case  of  Vijay  Vrs  Laxman  &  Anr  reported  in 

“MANU/SC/0125/2013”  and  the  relevant  para  of  the  same  is 

reproduced below:- 

      “10. It is undoubtedly true that when a cheque is issued by a 

person  who  has  signed  on  the  cheque and  the  complainant 

reasonably discharges the burden that the  cheque had been issued 

towards  a lawful  payment,  it is  for  the accused to discharge the 

burden Under Section 118 and 139 of the N.I. Act that the cheque 

had  not  been  issued towards  discharge  of  a legal  debt  but  was 

issued by way of security or any other reason on account of some 

business transaction or was obtained unlawfully. The purpose of the 

N.I. Act is clearly to provide a speedy remedy to curb and to keep 

check on the economic offence of duping or cheating  a person to 

whom  a cheque is  issued towards discharge of  a debt and if the 

complainant reasonably discharges the burden that the payment was 

towards a lawful debt, it is not open for the accused/signatory of the 

cheque to  set  up  a defence  that  although  the  cheque had  been 

signed by him, which had bounced, the same would not constitute 

an  offence.”  For  the  purpose  of  rebutting  the  initial  evidential 

burden, the defence can rely on direct evidence or circumstantial 

evidence or on presumption of law or fact. I have also gone through 

the case No CR 128-11 as it is very much relevant to arrive at right 

decision  regarding  disputes  involved  in  the  instant  case.  Form 

aforesaid case it appears that the accused person was authorized to 

receive the compensation of Rs 17, 52, 990/- for acquisition of a 

plot of land measuring 08 B-03K-03L covered by Dag Nos 17 and 

18  of  PP No  10  belonged  to  Late  Jalim Chouhan,  Late  Sundar 

Chouhan, Late Palu Chauhan and Late Haarngi Chouhan. It appears 

that Gudia Chouhan and Ram Nath Chouhan are sons of Late Palu 
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Chouhan. From cross-examination of Gudia Chouhan in connection 

with aforesaid case (CR Case No 128/2011) it  appears that  Late 

Palu Chouhan died leaving 8 sons and 2 daughters. Out of 8 sons, 4 

died and the rest sons are alive. It can be said that the heirs of Late 

Palu Chouhan are entitled to one fourth  share of Rs 17, 52, 990/- 

which would be less than the cheque amount of Rs 6, 00, 000/-. 

From the contents of complaint, it appears that the accused person 

was  asked  to  issue  the  cheques  in  question  in  favour  of  the 

complainant towards payment of aforesaid compensation.

13.                    It is found that the Deed of Agreement dated 28-06-

2012 is very much vital document and the entire prosecution case 

rests  on  it  but  the  prosecution  has  refrained from exhibiting  the 

same. A photo copy of the said Deed of Agreement is available with 

case  record  which  shows  that  one  Buddheswar  Chauhan  is  the 

witness  to  the  same.  It  is  found  that  the  prosecution  has  not 

examined him and non examination of said Buddheswar Chauhan 

and non- exhibiting of the said Deed of Agreement have created 

doubt  on  the  prosecution  case.  It  has  been  held  in  case  of 

Rangappa Vrs Sri Mohan reported in “MANU/SC/0376/2010”:- 

“Section 139 of the Act is an example of a reverse onus clause 

that has been included in furtherance of the legislative objective 

of  improving the  credibility  of  negotiable  instruments.  While 

Section 138 of  the  Act  specifies  a  strong criminal  remedy in 

relation  to  the  dishonour  of  cheques,  the  rebuttable 

presumption under Section 139 is  a  device  to  prevent  undue 

delay  in  the  course  of  litigation.  However,  it  must  be 

remembered that the offence made punishable by Section 138 

can  be  better  described  as  a  regulatory  offence  since  the 

bouncing of a cheque is largely in the nature of a civil wrong 

whose impact is usually confined to the private parties involved 

in  commercial  transactions.  In  such  a  scenario,  the  test  of 
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proportionality  should  guide  the  construction  and 

interpretation  of  reverse  onus  clauses  and  the 

accused/defendant cannot be expected to discharge an unduly 

high  standard  of  proof.  In  the  absence  of  compelling 

justifications,  reverse  onus  clauses  usually  impose  an 

evidentiary burden and not a  persuasive burden. Keeping this 

in view, it is a settled position that when an accused has to rebut 

the presumption under Section 139, the standard of proof for 

doing so is that of `preponderance of probabilities'. Therefore, if 

the accused is able to raise a probable defence which creates 

doubts  about  the  existence  of  a  legally  enforceable  debt  or 

liability, the prosecution can fail.  As clarified in the citations, 

the  accused  can  rely  on  the  materials  submitted  by  the 

complainant  in  order  to  raise  such  a  defence  and  it  is 

conceivable  that  in  some cases  the  accused  may  not  need  to 

adduce  evidence  of  his/her  own.”  In  this  regard  relevant 

observation of the Judgment M/s. Laxmi Dyechem Vrs State of 

Gujarat reported in “Manu/SC/1247/2012” is reproduced below:-

     “4.  Therefore,  if  the accused is able  to establish a probable 

defence  which  creates  doubt  about  the  existence of  a  legally 

enforceable debt or liability, the prosecution can fail. The accused 

can rely on the materials submitted by the complainant in order to 

raise such a defence and it is inconceivable that in some cases the 

accused may not need  to adduce the evidence of his/her own. If 

however, the accused/drawer of a cheque in question neither raises 

a  probable  defence  nor  able  to contest  existence of  a  legally 

enforceable  debt or  liability,  obviously  statutory  presumption 

under Section 139  of  the  NI Act regarding  commission  of  the 

offence comes Into play if the same is not rebutted with regard to 

the materials submitted by the complainant.”

                      In view of discussions made above I am of the 

opinion that  there  is  doubt  that  there  is  existing  of  any  debt  or 
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liability payable to the complainant by the accused person. Hence, it 

can  be  said  that  the  cheque  in  question  were  not  issued  to  the 

complainant in discharge of enforceable debt or liability payable to 

the complainant. 

14.                  Ext1 and Ext 4 are the cheques in question which 

show that these were issued on 28-06-2012. Ext2 and Ext5 are the 

cheque  deposit  slips.  It  is  found  that  through  Ext2,  Ext1  was 

presented with the Banker of the complainant on 04-07-2012 and 

similarly on 05-07-2012 Ext4 was presented through Ext5. It has 

become crystal clear that the cheques in question were presented to 

the Banker of the complainant within six months from the date of 

their issuance.

15.               Ext3 and and Ext6 are Cheque Return Memos issued 

by  the  Bank  of  the  accused  person  i.e.  Panjab  National  Bank, 

Bongaigaon Branch which shows that the cheques in question were 

returned to the Bank of the payee i.e. Axis Bank Ltd, Bongaigaon 

Branch  unpaid  due  to  “funds  insuffient”.  PW4  is  Sri  Trinayan 

Goswami is the Branch Manager,  PNB, Bongaigaon Branch who 

has stated in his testimony that by Ext3 and Ext6 the cheques in 

question were returned unpaid due to “funds insufficient” in the SB 

Account  No  1201000100136524  being  maintained  in  his  Bank 

standing in the name of one Parshuram Chauhan and that Ext 13 is 

the account of statement of said account covering from 1-1-12 to 

31-12-12. Ext13 shows that on relevant point of time, there were no 

sufficient funds in the aforesaid account to honour the cheques in 

questions. In view of discussion made above, it has become crystal 

clear that due to “funds insufficient” the cheques in questions were 

not honoured due to “ funds insuffient”.
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16.                    The section 138(b) of the NI Act the payee 

requires to send a mandatory notice to drawer within 30 days from 

the  date  on  which he  came to know about  the  dishonour  of  the 

cheques in question.Ext3 is the cheque return memo which shows 

that  Ext1 was returned to  the  complainant  unpaid due to  “funds 

insufficient” as indicated by Ext2 on 05-07-2012 and similarly Ext6 

is cheque returning memo which shows that Ext4 was returned to 

him unpaid due to “funds insufficient” on 06-07-2012. Ext7 is the 

demand notice dated 02-08-2012 and Ext8 is postal receipt dated 

02-08-2012. From it appears that the notice under section 138(b) of 

the NI Act was sent to the drawer within stipulated period.

17.                        Ext12 is the reply in response to the demand  

notice dated 02-08-2012 marked as Ext7. Ext12 is silent as to when 

the accused person received Ext7. According to Ext9 and Ext10, 

Ext7 was received by one Dhananjay Chauhan on 4-8-2012. As the 

accused person responded Ext7, it can presumed that he received 

the  same on 4-8-2012.  I  find  that  the  requirement  as  laid  down 

under  section  138  of  the  NI  Act  is  complied  with  taking  the 

observations  made  in  the  case  of  C.C.  Alavi  Haji  Vs  Palapetty  

Muhammed & Anr reported in “MANU/SC/ 2263/2007 ”.

18.                     Ext12 shows that on receipt of demand notice 

marked as Ext7 the accused person flatly denied making payment of 

amount  related  to  the  cheque  in  question.  Ext9  is  Acknowledge 

which  shows  that  the  demand  notice  was  received  by  one 

Dhananjay Chauhan on 04-08-2012 which has not been disputed by 

the  defence.  It  is  found  that  the  accused  person  failed  to  make 

payment of the amount relating to the cheques in questions within 

fifteen days from the receipt of the demand notice marked as Ext7.
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19.                   The section 142 of the NI Act requires a complaint  

to be filed within 30 days from the date on which 15 days were 

completed for receipt of the demand notice by the drawer. In the 

instant case, the demand notice was sent on 02-08-2012. The case 

record shows that the case was filed on 11-09-2012. It has become 

crystal clear that within stipulated time this case was brought up.

20.                      In the result, I find that the prosecution has  

failed to establish its case under section 138 of the NI Act against  

the  accused  person  beyond  all  reasonable  doubts.   Hence,  on  

benefit of doubt the accused person is hereby acquitted from the  

charge brought against him and he is set at liberty forthwith.  The  

bail bond stands cancelled.  Accordingly, this case is disposed of  

on contest.      

             

21.                  The Judgment is pronounced and delivered in the 

open court this  19  th   August, 2013   under my hand and seal of this 

Court.      

                                                                      (Sri A.U. Ahmed)

         Chief Judicial Magistrate,
                 BONGAIGAON.

             Dictated & corrected by me…………,

                         (Sri A. U. Ahmed)
                  Chief Judicial Magistrate
                        BONGAIGAON.

:A  N  N  E  X  T  U  R  E:

         The prosecution examined:
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a) PW1- Sri Sankar Chouhan.

b) PW2- Sri Ram Nath Chouhan.

c) PW3- Sri Mitil Basumatary.

d) PW4- Sri Trinayan Goswami.

The prosecution exhibited:
a) Ext1 = Cheque No.075275 dtd.28.06.2012.

b) Ext2 = Deposit Slip.

c) Ext3 = Cheque Return Memo.

d) Ext4 = Cheque No.075276 dtd.28.06.2012.

e) Ext5 = Deposit Slip.

f) Ext6 = Cheque Return Memo.

g) Ext7 = Advocate’s Notice.

h) Ext8 = Postal Receipt.

i) Ext9 = Acknowledgment. 

j) Ext10 =  Letter sent Post Master, Bongaigaon Post Office to Mr. Denial 

Das,   

               Advocate.

k) Ext11 = Photostat copy of Deed of Agreement.

l) Ext12 = Reply letter of Advocate Mr. K. Chakroborty.

m)Ext13 = Account statement of accused.

The Defence examined: - 

a) DW1 = Sri Parashu Ram Chouhan.

b) DW2 = Md. Abdul Majid.

The Defence exhibited: - Nil.

                                                               Chief Judicial Magistrate
    Bongaigaon.

      *******
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