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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE ::::::: BONGAIGAON.

NICR CASE No. 26/2012.         

                                          
Sri Sankar Chouhan….……….……..Complainant

-Vs-

Sri Parshu Ram Chouhan…….. Accused person

U/S. 138 of the N. I Act.

Present:    Sri A. U. Ahmed, AJS.
                 Chief Judicial Magistrate.
                 B  ongaigaon  .

Advocates appeared:-
      For the Complainant:   Mr. M. Rahman.
      For the Accused:   Mr. K. Chakroborty.

Date/s fixed for S/D & Argument: 24.06.2013, 06.07.2013, 
             20.07.2013, 26.07.2013.
             31.07.2013, 12.08.2013.

Date/s fixed for Judgment:  19.08.2013.

J  U  D  G  M  E  N  T

1.                  This is a case for dishonour of cheques amounting of 

Rs.5, 50, 000/-.

2.                      The prosecution case in brief is that the accused person 

misappropriated a sum of Rs. 17, 52, 990/- which was leased by the 

Govt. as compensation in respect of acquisition of the land belonged 

to the  forefather  of  Sri  Gudia  Chauhan who is  the  father  of  the 

complainant and to that effect the father of the complainant lodged a 

criminal case against the accused person vide case no CR. 128-2011 

under sections 406/506 IPC. On 28-06-2012 between the parties a
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settlement arrived and to that effect a Deed of Agreement on 28-06-

2012 was made. In pursuance of the aforesaid Deed of Agreement , 

the  accused  person  issued  cheques  bearing  cheque  nos.  075275, 

075276 dated 28-06-2012 of Rs. 3,00,000/- each, 075271 dated 29-

06-2012 of Rs. 5,00,000/- and 075272 dated 28-09-2012 of Rs. 50, 

000/- in his favour drawn  at Punjab National Bank, Bongaigaon 

Branch.  On 28-09-2012 he deposited the cheque Nos.075271 for 

Rs.5, 00,000/- and 075272 for Rs. 50,000/- with his bank i.e. Axis 

Bank Ltd. Bongaigaon Branch for encashment.  On 01.10.2012 the 

bank  of  drawer  i.e.  Punjab  National  Bank,  Bongaigaon  Branch 

returned the cheques in question unpaid with cheque return memo 

stating therein that the cheques in question were dishonoured due to 

“funds  insufficient”.   On  25.10.2012  he  sent  a  demand  notice 

through his engaged Advocate to the accused person by registered 

post with A/D.  The accused person has failed to make payment of 

the amounts relating to cheque in question within stipulated period 

on receipt of the demand notice.  Thereafter, the complainant to that 

effect on 12.11.2012 lodged a written complaint before this Court 

U/S.138 of the N.I. Act against the accused person.  On receipt of 

the same a criminal case was registered U/S.138 of the N.I. Act and 

kept  in  my  file  for  disposal.  After  due  enquiry  making  U/S.200 

CrPC cognizance  was taken U/S/138 of  the  N.I.  Act  against  the 

accused person.  Hence, the prosecution case has come up. 

3.                          On completion of appearance of the accused person,  

the particulars of the offence under section 138 of the NI Act was 

duly explained to the accused person to which he pleaded not guilty 

and claimed to be tried. 

4.                          During trial, the prosecution has examined as many  

as



[3]

Contd.....P/3.

3(three) prosecution witnesses in support of its case. The accused 

person  has  examined  under  section  313  CrPC.  Defence  has 

examined none.  The plea of defence is of total denial.

5.                           :POINT FOR DETERMINATION: 

           (a) Is the accused person liable to be punished under 
                section 138 of NI Act? 

6.                : DECISION AND REASONS THEREOF :

                  I have very carefully gone through the arguments duly 

advanced by the Ld. Lawyers of both sides as well as evidence on 

record. In the very beginning, the Ld. Lawyer appearing on behalf 

of the accused person has contended that dishonour of the cheques 

in question does not fall in the purview of the section 138 of the N I 

Act. On the other hand, the Ld. Lawyer appearing on behalf of the 

complainant  refuting aforesaid submission has submitted that  the 

prosecution  has  succeeded in  establishing the  case  under  section 

138 of the NI Act against the accused person. Prior to rebutting rival 

contentions of both sides it would be apposite to scan the evidence 

on record and exhibits very carefully.

7.                  For the purpose of discussion the section 138 of the NI 

Act is reproduced below:-

                   “The Section 138: Dishonour of cheque for 
insufficiency, etc., of funds in the account -

             Where any cheque drawn by a person on an account maintained by him  

with a banker for payment of any amount of money to another persons from out of  

that account for the discharge, in whole or in part, of any debt or other liability, is  

returned by the bank unpaid, either because of the amount of money standing to  

the credit of that account is insufficient to honour the
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cheque or that it exceeds the amount arranged to be paid from that account by an  

agreement made with that bank, such person shall be deemed to have committed  

an  offence  and  shall,  without  prejudice  to  any  other  provisions  of  this  Act,  be  

punished with imprisonment for a term which may be extended to two years, or  

with fine which may extend to twice the amount of the cheque, or with both:

             Provided that nothing contained in this section shall apply unless --

(a) the cheque has been presented to the bank within a period of six months from  
the date on which it  is  drawn or within the period of its  validity,  whichever is  
earlier.

(b) the payee or the holder in due course of the cheque, as the case may be, makes  
a demand for the payment of  the said account of  money by giving a notice in  
writing,  to  the  drawer  of  the  cheque,  within  thirty  days  of  the  receipt  of  
information by him from the hank regarding the return of the cheque as unpaid;  
and

(c) the drawer of such cheque fails to make the payment of the said amount of  
money to the payee or,  as  the case may be,  to the holder in due course of  the  
cheque, within fifteen days of the receipt of the said notice.

Explanation  for  the  purposes  of  this  section,  "debt  or  other  liability"  means  a  
legally enforceable debt or other liability.”

8.                      The requisite ingredients to constitute an offence under 

section 138 of the NI Act are:-

a) The  cheque  should  have  been  issued  in  discharge  of  a  legally 
enforceable debt and liability. 

b)  The cheque should have been presented within the period of its 
validity.

c) The cheque should have been dishonoured for want of funds in the 
account of the drawer.

d) The payee or  holder  of  the  cheque should have issued,  within a 
specific time limit, a notice in writing to the drawer demanding the 
amount of cheque.

e) The drawer must have failed to make payment within 15 days of 
receipt of the notice.
                                                                                      Contd.....P/5.

   The requisite requirement 8(a)
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9.                    The section 138 of the NI Act itself shows that the 

alleged dishonoured cheque requires to be issued in discharge of 

any debt or other liability. It appears that the cheques in questions 

were issued to the complainant in discharge of debts payable to his 

father  Gudia  Chauhan  and  others.  The  evidence  of  PW1  and 

contentions  of  complaint  shows  that  the  cheque  amount  was 

compensation given by the Govt. of Assam for acquisition of the 

land of his father and others and the said compensation was receipt 

by the accused person. As per deed of agreement dated 28-6-2012 

the accused person agreed to issue  the cheques in question towards 

payment of compensation money in favour of the complainant as his 

father and others were old and had no bank account.   In this context 

Ld. Advocate appearing on behalf of the complainant has submitted 

that  there is  no dispute regarding signature of the drawer on the 

alleged cheques and as such U/Ss.118 & 138 of the N.I. Act it can 

be presumed that the cheques in question were issued in discharge 

of debts in favour of the complainant. In support of the submission 

he  has  drawn  my  attention  to  the  case  laws  namely  Indranil 

Talukdar Vrs State of Assam & reported in “2013(2) Gauhati 

Law Journal 367” and Rangappa Vrs Sri  Mohan reported in 

“(2011 Supreme Court Cases (Cri) 184”   However, the aforesaid 

presumptions are rebuttable. The defence version is that there was 

no existence of enforceable debt or liability payable to the payee 

(complainant) by the drawer (accused person). Regarding existence 

of enforceable debt or liability what Apex Court has observed in the 

Judgment- M/s. Laxmi Dyechem Vrs State of Gujarat reported in 

“Manu/SC/1247/2012” is reproduced below:-

Contd....P/6.
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legally enforceable  debt or liability, the prosecution can fail.  The 

accused can rely on the materials submitted by the complainant in 

order to raise such a defence and it is inconceivable that in some 

cases the accused may not need to adduce the evidence of his/her 

own.  If  however,  the  accused/drawer of  a  cheque  in  question 

neither raises a probable defence nor able to contest existence of 

a  legally  enforceable  debt or  liability,  obviously  statutory 

presumption  under Section 139  of  the  NI Act regarding 

commission  of  the  offence  comes  Into  play  if  the  same  is  not 

rebutted  with  regard  to the  materials  submitted  by the 

complainant.”

10.         The  Negotiable  Instruments  Act  incorporates  two 

presumptions in this regard: one contain in Section 118 of the Act 

and other in Section 139 thereof. 

 Section 118 (a) reads as under:-   
        “118. Presumption as to Negotiable Instruments.—Until the  
contrary is proved, the following presumptions shall be made-
of  consideration:  that  every  negotiable  instrument  was  made  or  
drawn for consideration, and that every such instrument when it has  
been accepted, indorsed, negotiated or transferred, was accepted,  
indorsed, negotiated or transferred for consideration;”

          Section 139 of the Act reads as under:-
          “139. Presumption in favour of holder.--It shall be presumed,  
unless the contrary is proved, that the holder of a cheque received  
the  cheque,  of  the  nature  referred  to  in  Section  138  for  the  
discharge, in whole or in part, of any debt or other liability.”

11.                    It is found from the prosecution version that in 

pursuance  of  deed  of  agreement  dated  28-06-2012,  the  accused 

person issued four numbers of cheques vide cheques No. 075257, 

075276, 075271 and 075272 amounting Rs.11,50,000/- in favour of 

the  complainant  for  discharge  of  debt/liability  of  Rs.17,52,990/- 

payable to his father and others.  It is found that in respect of
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dishonour  of  cheques  vide  cheque  Nos.  075257  and  075276  a 

criminal case U/S.138 of the N.I.  Act against the accused person 

was brought vide case No. NI-CR.23/2012 which has been being 

tried by this Court. Regarding dishonour of the rest cheques instant 

case  has  been  instituted  against  the  accused  person.  The 

Complainant has admitted in his cross-examination that Late Palu 

Chauhan is his grand father and that Rs 17, 52, 990/- was sanctioned 

to late Palu Chauhan, Late Harengi Chauhan, Late Jalim Chauhan 

and  Late  Sunder  Chauhan.  He  has  also  admitted  that  his  father 

Gudia  Chauhan  and  three  paternal  uncles  are  still  alive.  It  has 

become crystal clear that the father of complainant is share holder 

of ¼ of Rs 17, 52, 990/-. The amount of the cheques in question is 

more than ¼ of Rs. 17,52, 990/-. The fact remains that the cheques 

in question issued in favour of the complainant in pursuance of the 

Agreement dated 28-06-2012. There is no document brought into 

record by the prosecution showing that there is any debt or liability 

payable to the complainant by the accused person. The prosecution 

case  itself  shows  that  there  is  no  existence  of  debt  or  liability 

payable to the complainant by the accused person.  It is found that 

the  prosecution  has  refrained  from  examining  the  father  of 

complainant and legal heir of other share holders of the aforesaid 

compensation of Rs 17, 52, 990/-. It has become crystal clear that 

the prosecution has failed to establish the very foundation of this. It 

is pertinent to mention that regarding misappropriation of share of 

Gudian Chauhan, he brought a criminal case under section 406 IPC 

against the accused person which was numbered as CR Case No 

128-2011 and the same was ended on acquittal  after full  trial.  In 

view of discussion made above it has become crystal clear that there 

is  no  existence  of  enforceable  debt  or  liability  payable  to  the 

complainant by the accused person.

Contd...P/8.
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The requisite requirement 8(b)

12.                Ext1 is a cheque of Rs 5, 00, 000/- which was issued 

on 28-09-2012. Ext3 is a cheque of Rs 50, 000/- which was issued 

on 28-09-2012. Ext2 and Ext4 are deposit slips by which Ext1 and 

Ext3 were deposited to the Bank of payee on 29-09-2012. PW3 is 

the Branch Manager, Axis Bank Ltd, Bongaigaon Branch which is 

the Bank of the Drawer who has stated in his testimony that his 

Bank  sent  Ext1  and  Ext3  to  the  Bank  of  the  drawer  i.e.  PNB, 

Bongaigaon Branch. The defence has not disputed evidence of PW1 

that he deposited Ext1 and Ext3 in his Bank for encashment on 29-

09-2012 and contents  of  Ext2  /  Ext4.  From evidence  of  PW3 it 

appears that Ext1 and Ext3 were deposited for encashment.  In view 

of  discussion  it  can  be  held  that  the  cheques  in  questions  were 

presented within their validity.

       The requisite requirement 8(c)

13.             Ext5 is Memorandum issued by PNB, Bongaigaon 

Branch on 01-10-2012 which shows that the cheques in questions 

were returned unpaid due to “Funds insufficient”. PW2 who is the 

Branch Manager of Axis Bank Ltd, Bongaigaon has stated in his 

testimony  that  his  Bank  sent  Ext1  and  Ext3  to  the  Bank  of  the 

Drawer for collection / clearance and the same were sent back to his 

Bank with Return Memo. Ext8 is the Account Statement of A/C No 

1201000100136524. Ext 8 shows that the said Account is standing 

in the name of the accused person and on the relevant point of time 

there was no sufficient fund in the Account of the accused person to 

honour the cheques in question.

     The requisite requirement 8(d)

14.           PW1 has stated in his testimony as well as in his 

complaint that on 25-10-2012 he sent a Demand Notice to the 

                                                                                    Contd.....P/9.



[9]

 accused  person  by  registered  post  with  A/D.  Ext6  is  the  said 

Demand Notice  and  Ext7  is  the  Postal  receipt.  Ext5  is  the  cheque 

Returning Memo dated 01-10-2012. There is no dispute that the demand 

notice marked was not sent to the accused person within stipulated 

period. There  is  also no dispute that  the  demand notice  marked as 

Ext6 was not sent with proper address by registered post. In view of the 

observation  made  in  the  case  of  C.C.  Alavi  Haji  Vs  Palapetty  

Muhammed & Anr reported in “MANU/SC/ 2263/2007 ” it can be 

said that the requirement of the section 138(b) of the is complied  

with.

The requisite requirement 8(e)

15.           It is found that the accused person failed to make 

payment of the amount of money of the cheques in question to the 

complainant within stipulated period.  The case record shows that 

the instant case was instituted on 12-11-2012.  It is found that the 

instant case was instituted within stipulated period.

16.               In the result, I find that the prosecution has failed 

to establish its case under section 138 of the NI Act against the 

accused person beyond all reasonable doubts.  Hence, on benefit 

of doubt the accused person is hereby acquitted from the charge 

brought against him and he is set at liberty forthwith.  The bail 

bond stands cancelled. Accordingly, the case is disposed of on 

contest.      

17.               The Judgment is pronounced and delivered in the 

open court this  19  th   August, 2013   under my hand and seal of this 

Court.      

       (Sri A.U. Ahmed)

     Chief Judicial Magistrate,
               BONGAIGAON.
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                   Dictated & corrected by me…,

                              (Sri A. U. Ahmed)
                  Chief Judicial Magistrate
                           BONGAIGAON.

: A  N  N  E  X  T  U  R  E :

         The prosecution examined:

a) PW1- Sri Sankar Chouhan.

b) PW2- Sri Trinayan Goswami.

c) PW3- Sri Mitil Basumatary. 

The prosecution exhibited:

a) Ext1 = Cheque No.075271 Dtd.28.09.2012.

b) Ext2 = Deposit Slip.

c) Ext3 = Cheque No.075272 dtd.28.09.2012.

d) Ext4 = Deposit Slip.

e) Ext5 = Cheque Return Memo.

f) Ext6 = Advocate’s Notice.

g) Ext7 = Postal Receipt.

h) Ext8 = Account statement of accused.

The Defence examined: - Nil.

The Defence exhibited: - Nil.

 

                                              Chief Judicial Magistrate
        Bongaigaon.

  *******
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