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        JUDGMENT AND ORDER

1.      The claimant Malati Ray presented a petition u/s 166

of the Motor Vehicle Act, 1988 inter alia stating that on 31.07.2011 while

claimant Malati Ray along with others was proceeding towards Mandir

situated near Sonkosh river by a Tata Mobile to offer prayer for 'bolbom'

and when reached near the bridge of Sonkosh River, the vehicle bearing

No. NL-02/K-0317 (Truck) coming in rash and negligent manner hit the

Tata Mobile from back side, as result of which, the claimant including

other persons sustained injury. After the accident, she was treated at RNB

Hospital,  Kokrajhar,  North  Bengal  Medical  College  and  Guwahati

Medical College. It is contended that due to the accident she sustained

injury  on  right  hand  and her  right  hand  was  amputated.  It  is  further

contended  that  with  regard  to  the  accident,  Kashugaon P.S.  case  No.

23/11  U/S  279/338  IPC was  registered  and  charge  sheeted  the  same

against  the  driver  of  the  truck  No.  NL-02/K-0317.  Hence,  prayed

compensation of Rs. 12,50,000/- from the opposite parties. 

2. In  response  to  the  notice,  opposite  party  No.1

National  Insurance Co. Ltd., the insurer of the vehicle No. NL-02/K-

0317 (Truck), submitted written statement contending inter alia that there

is  no  cause  of  action,  the  claim  is  barred  by  principles  of  waiver,

acquiescence and estoppel  and the claim is liable to be dismissed for

non-joinder of necessary parties. Denying the rash and negligent driving

on  the  part  of  the  truck  driver,  the  answering  opposite  party  put  the

claimant  to  make  strictest  proof  with  regard  to  the  alleged  accident,

driving  licence,  tax payment  receipt,  registration certificate,  insurance

policy, route permit, pollution free certificate etc. and further submitted
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that non appearance of the insured, the driver of the alleged vehicle in the

present claim proceeding without any just  cause and reason and their

negligence or failure to take part in the proceeding will be sufficient to

cause apprehension of the answering opposite party No.1 that the insured

and  the  claimant  are  in  collusion  to  have  wrongful  gain  against  the

answering opposite party No.1.  In this premise the answering opposite

party prayed to dismiss the claim petition. 

3. Opposite party No.2 the owner of  the vehicle No.

NL-02/K-0317  (Truck)  also  submitted  written  statement  denying  the

averments made in the claim petition and further stated that the truck was

insured  with  the  National  Insurance  Co.  vide  policy  No.

15390131106365001588 valid upto 21.09.2011 i.e. covering the risk on

the  date  of  the  accident  and  the  driver  also  possessed  valid  driving

licence and as such, the answering opposite party is not liable to pay the

compensation, if any. Hence, prayed to dismiss the claim. 

4. In spite of publishing notice in paper on Opp. Party

3  the  driver  of  the  vehicle  No.  NL-02/K-0317 (Truck)  by  substituted

service,  he  did  turn  up  and  hence,  the  case  was  proceeded  ex-parte

against him.

5. Considering  the  pleadings  of  the  parties,  the

following issues are formulated:-    

i.  Whether the claimant Smt. Maloti Ray sustained

bodily  injuries  in  motor  vehicle  accident  occurred  on  31.07.2011  at

Barali River Bridge due to rash and negligent driving of the vehicle No.

NL-02/K-0317?
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ii.  Whether  the  claimant  is  entitled  to  get

compensation, if so, to what extent and by whom it is payable ?

6. In  course  of  trial,  the  claimant  examined  three

witnesses and the contesting opposite parties duly cross-examined them.

The contesting Opposite Parties have adduced no evidence.

7. I have heard argument from both sides and carefully

gone through the evidence on record.

Issue Nos. i

8. Claimant  Maloti  Ray has  averred  in  the  claim

petition as well as in evidence that on 31.07.2011 when she along with

others were proceeding towards Mandir situated near Sonkosh river to

offer  prayer  for  bolbom by  Tata  Mobile  and  when  reached  near  the

bridge of Sonkosh River, the vehicle bearing No. NL-02/K-0317 (Truck)

coming in rash and negligent manner hit the Tata Mobile from back side,

as a result, her right hand was amputated from shoulder and due to the

accident she permanently became disabled to 89%. She stated that with

regard to the accident, Kashugaon P.S. case No. 23/11 U/S 279/338 IPC

was registered and charge  sheeted  the  same against  the  driver  of  the

truck. She stated that she was a vegetable vendor from which she earned

Rs.6,000/-  per  month  but  due  to  her  disability  of  89%,  she  became

unable  to  earn  money.  In  support  of  accident,  she  proved  accident

information report as Ext.1, Ejahar as Ext.2, F.I.R form as Ext.3, charge-

sheet as Ext.4, pass book for disability as Ext.5, disability identity card as

Ext.6,  cash memos,  ECG report,  money receipts,  advice slip,  medical
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examination report,  discharge certificates as Ext.7 to 39. During cross

she stated that when she travelled by the Tata Mobile, the Truck knocked

down the Tata Mobile from backside. She stated that the Tata Mobile was

driven well and there was no fault on the part of the Tata Mobile. She

stated that in the accident her right hand was amputated.

9. Claimant  also  examined  the  eye  witness  Smt.

Kalpana Ray (PW2) who stated that on 31.07.2011 at about 7:30 P.M,

she along with claimant and others were proceeding towards Siv Mandir

situated near  Sonkosh River  by a  Tata  Magic  to  offer  prayer  for  Bol

Bom, and when reached near the bridge of Sonkosh river, the vehicle

bearing No.NL-02/K-0317 (Truck) coming in rash and negligent manner

hit the Tata Magic from back side. She stated that due to the accident

claimant Malati Ray's right hand was amputated from shoulder. She also

stated that Malati Ray by selling vegetables maintained herself and her

family members but now she is unable to do anything for her livelihood.

During  cross  she  stated  that  in  the  Tata  Mobile  there  was  15  /  16

passengers. She denied the suggestion that due to overloading, the Tata

Mobile  lost  its  control  and  coming  in  front  of  the  truck  caused  the

accident.

10. From the  testimony  of  PWs and  other  documents

proved by the claimant side, it is clear that the claimant received injuries

due to the motor vehicle accident occurred on 31.07.2011. The accident

information report Ext-1 issued by Kashugaon Police Station reflects that

on 31.07.2011 at about 7:30 P.M an accident occurred near Bairali River

Bridge involving the vehicle bearing No.NL-02/K-0317 (Truck), wherein

the claimant was shown as injured. The  PWs categorically stated that on

           Contd---P/6



                                                        :::6:::

31.07.2011 at about 7:30 P.M, when the claimant along with others were

proceeding towards Siv Mandir situated near Sonkosh River by a Tata

Magic and reached near  the bridge of  Sonkosh river,  at  that  time the

vehicle bearing No.NL-02/K-0317 (Truck) coming in rash and negligent

manner hit the Tata Magic from back side. Due to the accident claimant

Malati Ray sustained injuries and had to amputate her right hand from

shoulder. With regard to the accident, Kashugaon P.S. Case No. 23/2011

U/S 279/338 IPC was registered and charge sheeted the same against the

driver of the Truck (Ext.4). From the above evidence of PWs, both oral

and documentary, it appears to me that there was rash and negligence on

the part of the driver of the offending Truck bearing No. NL-02/K-0317.

The opposite parties did not adduce any rebuttal evidence regarding rash

and negligent driving of the Truck. In view of the above evidence of the

claimant and in absence of any contrary legal evidence, it is crystal clear

that the accident took place near Bairali River Bridge due to rash and

negligent driving of the offending Truck bearing No. NL-02/K-0317 and

the claimant received injuries in the said accident. Accordingly, this issue

is decided in favour of the claimant.

Issue No. ii:

11. This issue relates to the entitlement of the claimant

for compensation and extent thereof as well as liability of the opposite

parties to pay such compensation.

12. In  view  of  my  foregoing  decision,  I  am  of  the

opinion that the claimant received injuries on her person in the motor

vehicle  accident  occurred  on  31.07.2011  and  she  is  entitled  to

compensation. Now coming to the question of awarding compensation to
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the claimant, I relied on a plethora of decisions of the Apex Court in

awarding compensation in injury cases.

(i) In  Neerupam  Mohan  Mathur  -Vs-  New  India

Assurance Co. Ltd. (2013 ACJ 2122), the Apex Court in Para-8 of the

Judgment  observed  that  “In  cases  where  the  claimant  suffers  a

permanent  disability  as  a  result  of  injuries,  the  assessment  of

compensation under the head of loss of future earning would depend

upon  the  effect  and  impact  of  such  permanent  disability  on  his

earning capacity. What requires to be assessed by the Tribunal is the

effect of the permanent disability on the earning capacity in terms of

a percentage of the income, it has to be quantified in terms of money,

to arrive at future loss of earnings.”

(ii) In  K. Suresh -Vs- New India Assurance Co. Ltd.

[IV(2012) ACC 395] the Hon'ble Supreme Court has observed that

an  adjudicating  authority  while  determining  quantum  of

compensation  has  to  keep  in  view  the  sufferings  of  the  injured

person  which  would  include  his  inability  to  lead  a  full  life,  his

incapacity  to  enjoy  the  normal  amenities  which  he  would  have

enjoyed but for the injuries and his ability to earn as much as he

used to earn or could have earned. The approach of the tribunal or a

court has to be broad based.  It would involve some guesswork as

there cannot be any mathematical exactitude or a precise formula to

determine  the  quantum  of  compensation.  In  determination  of

compensation the fundamental criterion of just compensation should

be inhered. (Para 10).

                    Contd---P/8



                                                      :::8:::

(iii) In Raj Kumar -Vs- Ajay Kumar & Anr. (2011 ACJ

1),  the Apex Court had laid down certain guidelines for awarding

compensation in injury cases. It has held that “The provision of the

Motor Vehicle  Act,  1988  ('Act'  for short)  makes  it  clear that  the

award must be just, which means that compensation should, to the

extent  possible,  fully  and  adequately  restore  the  claimant  to  the

position prior to the accident. The object of awarding damages is to

make  good the  loss  suffered  as  a  result  of  wrong done  as  far as

money can do so, in a fair,  reasonable and equitable manner. The

court or Tribunal shall have to assess the damages objectively and

exclude from consideration any speculation or fancy, though some

conjecture  with  reference  to  the  nature  of  disability  and  its

consequences, is inevitable. A person is not only to be compensated

for the physical injury, but also for the loss which he suffered as a

result of such injury. This means that he is to be compensated for his

inability  to  lead  a  full  life,  his  inability  to  enjoy  those  normal

amenities which he would have enjoyed but for the injuries, and his

inability to earn as much as he used to earn or could have earned.”

(Para-5).

13. In  this  case  as  per  discharge  certificate  Ext.32

claimant's right hand was amputated at upper extremity following RTA.

Claimant in her evidence stated that due to the accident her right hand

was amputated from shoulder and she became permanently disabled of

89%. To prove the permanent disability,  she examined PW3 Satyaban

Brahma the District and Social Welfare Officer, Kokrajhar. He proved the

disability certificate (Ext.40) issued in favour of the claimant Malati Roy

as per which, her disability is assessed to 89%. The certificate contains
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his signature [Ext.40(1)] and the signature of Joint Director of Health and

Services [Ext.40(2)]. He stated that on the basis of certificate of medical

board, the disability identity card (Ext.6) was issued. He also proved the

disability  Pass  Book  (Ext.5)  and  the  Disability  Identity  Card  issue

Register Ext.41 (compared with original).  As per Entry Ext.41 (1),  on

10.4.15  disability  I.  Card  was  issued  to  the  claimant.  Ext.42  is  the

identity card of PW3. During cross he stated that he was not a member of

Medical  Board.  Considering  the  injury  sustained  by  her,  this  court

considered her disability as 89% and as such, the claimant is entitled to

pecuniary damages for the loss of earning capacity to the extent of 89%

due to injury sustained in the accident besides medical expenses. Now,

taking  to  the  question  of  income,  both  the  PWs that  claimant  was  a

vegetable vendor from which she earned Rs.6,000/- per month but now

due to  her  disability  she is  unable  to  earn money.  Regarding income

claimant  produced  no  document.  Hence,  her  income  is  taken  as

Rs.4,000/- per month. The claimant claimed her age as 20 years on the

date of filing the case and as per discharge certificate Ext.32, she was 18

years old at  the time of accident.  Hence,  the multiplier '18'  would be

applied. Having regard to her age, 40% of future prospect should have

been added to the monthly income that could be fixed for determination

of  the  loss  of  earning as  she had lost  her  earning being permanently

disabled. Therefore, with addition of 40% towards future prospect, her

monthly income would be Rs. 5,600/- pm (4,000 + 40%). Hence, total

loss of income due to disability comes to Rs. 5,600 X 12 X 18 X 89% =

10,76,544/- say Rs. 10,76,500/-.

14. Apart  from  that,  in  this  case  the  claimant  with

amputation of right hand is reduced to such a state that she is unable to
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do  work  like  a  normal  person without  subjecting  herself  to  pain  and

suffering, agony and discomfort. In an accident, if a man is disabled for a

work which he was doing before the accident,  that  he has no talents,

skill, experience or training for anything else and he is unable to find any

work, manual or clerical, such a man for all practical purposes has lost

all  earning  capacity  he  possessed  before  and  he  is  required  to  be

compensated  on  the  basis  of  total  loss.  Admittedly  at  the  time  of

accident, the injured was a young girl of 18 years. For the remaining life,

she  will  suffer  the  trauma of  not  being  able  to  do  her  normal  work.

Therefore, I feel that the ends of justice will be met by awarding her a

sum of Rs. 2,00,000/- in lieu of pain, suffering and trauma caused due to

loss  of  ability.  Now point  to  the  considered,  whether  the  claimant  is

entitled to get any other amount or not ? From the record it appears that

the claimant has lost her right hand due to the injury sustained in the

accident and at that time the injured was in the age of 18. The claimant is

expected to live for at least next 60 years. It  can only be a matter of

imagination as to how the injured will have to live for  the rest of her life

with the help others. Due to her disability as discussed above, she cannot

live like a normal human being and will be deprived of enjoyment of life.

The prospects of her marriage have substantially reduced. Due to loss of

her right hand, she will suffer lots of difficulties and will be requiring the

attendant for emittance in her day to day work. Hence, it would be just

and reasonable  to  award  her  a  sum of  Rs.  2,00,000/-  for  the  loss  of

amenities  and  attendant  charges  and  another  Rs.  2,00,000/-  towards

enjoyment  of  life  and  marriage  prospect.  Further  an  amount  of

Rs.1,00,000/- is awarded as future expenses for artificial limb. After the

accident,  claimant  Malati  Ray  was  also  examined  in  different

government hospitals and on careful perusal of bill and vouchers proved
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by  her  it  is  found  that  an  amount  of  Rs.9,415/-  say  Rs.9,500/-  was

expended during her treatment. So, claimant is entitled to this amount as

medical  expenditure.  Now,  on  computation,  the  total  amount  of

compensation is as follows:      

Sl. No. HEADS CALCULATION

(i) Medical expenditures Rs.     9,500/-

(ii) Loss of income due to disability Rs.10,76,500/-

(iii) Loss of amenities and attendant charges Rs.   2,00,000/-  

(iv) Loss of enjoyment of life and marriage prospect Rs.   2,00,000/-

(v) Future expenses Rs.   1,00,000/-

(vi) Pain and sufferings and mental agony Rs.   2,00,000/-

Total Rs.17,86,000/- 

 

15. The  offending  Truck  bearing  No.  NL-02/K-0317

involved in the accident was duly insured with the opposite party No.1,

i.e. National Insurance Co. Ltd., vide Policy No.15390131106365001588

which was valid up to  21.09.2011.  Hence,  the  opposite  party No.1 is

liable to pay the compensation to the claimant. Issue No. (ii) is decided

accordingly.

                 O    R   D   E   R

16. In the result, the claim petition is allowed on contest.

The opposite party No.1 i.e. National Insurance Co. Ltd. is directed to

pay  an  amount  of  Rs.17,86,000/- (Rupees  seventeenth  lac  eighty  six

thousand) only to the claimant along with interest @ 6% p.a. from the
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date of filing of this case i.e. from 07.11.2013 till its realization. Out of

the awarded compensation, an amount of Rs.5,00,000/- shall be fixed in

the name of claimant Malati Ray in any public sector bank nearest to her

present residence for a period of three years. The Opp. Party No.1, is

directed to pay the said amount within 2 (two) months from the date of

passing of this order.  The O.P No. 1 is entitled to deduct the amount

already paid, if any. 

17. Let a copy of  the  judgment  be  transmitted  to  the

opposite party No.1 for  information and necessary action.  

                      

18. Given under my hand and the seal of this Tribunal

on this 7th day of March, 2018.

Dictated and corrected by me,     (I. Barman)
                                               Member, MACT

  Bongaigaon.

           (I. Barman)
       Member, MACT
           Bongaigaon  .

                      **************


