
IN  COURT  OF  THE  MOTOR  ACCIDENT  CLAIMS  TRIBUNAL:
      BONGAIGAON.

                 M.A.C. CASE NO. 76/2015

1. Zahir Abbas,
    S/O Abdul Haque.
                                              ........Claimant
              Vs.

1. The Divisional Manager, 
               United India Insurance Co. Ltd.,

    Bongaigaon. 
        ...Insurer of Vehicle No. AS-19/G-0577

                (Motor Cycle).                 
2. Atowar Ali,
    S/O Amir Hamja,
    Owner cum Driver of Vehicle No. AS-19/G

                -0577 (Motor Cycle).                
          .....Opposite Parties.

                

PRESENT :    Smt. I. Barman,
    Member, M.A.C.T.,
     Bongaigaon.

    
Advocate for the claimant                : Sri R. Ali
Advocate for the opposite party No.1         : Smt. C. Choudhury
Advocate for the opposite party No.2         : Sri. J. Uddin

         Date of Argument : 09.03.2018, 02.04.2018
         Date of Judgment : 03.04.2018

         JUDGMENT AND ORDER

1. The claimant  Zahir  Abbas presented a petition u/s

166 of the Motor Vehicle Act, 1988 inter alia stating that on 06.05.2014

at  about  6:00  P.M  while  he  by  riding  the  motor  cycle  bearing
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No.AS-19/F-0574  was  coming  from  Abhayapuri  towards  his  home

situated  at  Kabaitari  and  reached  the  Haripani  Railway  crossing,

suddenly  the  motor  cycle  bearing  No.  AS-19/G-0577  coming  from

opposite  direction  in  rash  and  negligent  manner,  knocked  down  the

motor cycle No. AS-19/F-0574 from front side, as a result, Zahir Abbas

fell down on road and sustained fracture injury. After the accident, Zahir

Abbas was taken at Chalantapara Mini Hospital and on being referred, he

was admitted at Solace Hospital, Goalpara.  Later on, the claimant was

treated at Patna HRMI, Hospital.   It  is stated that due to the accident

claimant sustained fracture of both bone of right leg, swelling of right

wrist and multiple abrasion over facial region.  It is further contended

that  with regard to  the  accident,  Jogighopa P.S case  No.101/2014 u/s

279/338  IPC  was  registered.  Hence,  prayed  compensation  of  Rs.

6,61,076/- from the opposite parties. 

2. In response to  the  notice,  the  opposite  party No.1

United India Insurance Co. Ltd., the insurer of the vehicle No.AS-19/G-

0577 (Motor Cycle), by filing written statement contended inter alia that

there is no cause of action, the claim is bad for non-joinder of necessary

parties and mis-joinder of unnecessary parties and also stated that the

policy No.1306003113P106864883 as mentioned in the claim petition is

not  issued against  the  alleged vehicle.   The answering  opposite  party

denying the rash and negligent driving on the part of the motor cyclist

put  the  claimant  to  make  strictest  proof  with  regard  to  the  alleged

accident,  road  permit,  driving  licence,  fitness  certificate,  registration

certificate,  token  tax  receipt  etc.  and  further  contended  that  non

appearance of the insured, if any in the present claim proceeding without
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any cause and his negligence or failure to take part in the proceeding will

be sufficient to cause apprehension on the answering opposite party that

the  insured  and  the  claimant  are  in  collusion  to  have  wrongful  gain

against the answering opposite party.  The answering opposite party also

pleaded that claimant's claim is highly excessive.  In this premise, the

answering party prayed to dismiss the petition of the claimant exempting

the answering opposite party from the liability.  

3. Opposite party No.2,  the owner cum driver of the

vehicle  No.AS-19/G-0577  (Motor  Cycle)  by  filing  written  statement

pleaded that  there is  no cause of  action and the  claim petition is  not

maintainable.  Denying the rash and negligent driving on his part, the

answering opposite party submitted that when he was going by the motor

cycle No.AS-19/G-0577, suddenly a dog came in front of him and to

save the life of the dog, he blew horn and applied break immediately but

the break did not work properly, as a result, the accident occurred. He

further stated that  at  the time of  accident  the vehicle bearing No.AS-

19/G-0577  (Motor  Cycle)  was  duly  insured  with  the  United  India

Insurance Co. Ltd. vide policy No.1306003113P106864583 valid upto

17.01.2015 and he also possessed a valid driving licence vide D/L No.

NT/0467/CHR/14  valid  upto  06.02.2034.  Hence,  he  pleaded  that

insurance  company  is  liable  to  pay  the  compensation  amount  to  the

claimant,  if  any.   He  further  pleaded  that  claimant's  claim  is  highly

excessive.  Therefore, he pleaded to exonerate him from the liability to

pay compensation.

4. On the pleadings of the parties, the following issues
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are formulated:-

i.  Whether  the  claimant  Zahir  Abbas  sustained

bodily  injuries  in  motor  vehicle  accident  on  06.05.2014 at  Haripani,

near railway crossing due to rash and negligent driving of the vehicle

No. AS-19/G-0577?

ii. Whether  the  claimant  is  entitled  to  get

compensation, if so,  to what extent and by whom it is payable ?

5. In course of trial, the claimant examined himself and

the contesting opposite parties duly cross examined him. The contesting

opposite parties have not adduced any evidence. 

6. I  have heard argument of both sides and carefully

gone through the evidence on record.

 Issue No. i:

7. Claimant  Zahir  Abbas  has  averred  in  the  claim

petition as well  as  in evidence that  on 06.05.2014 at  about 6:00 P.M

when  he  by  riding  the  motor  cycle  bearing  No.AS-19/F-0574  was

coming from Abhayapuri towards home situated at Kabaitari and while

crossing the Haripani Railway, suddenly the motor cycle bearing No. AS-

19/G-0577 coming from opposite direction in rash and negligent manner,

knocked down his motor cycle from front side, as a result, he fell down

on road and sustained fracture injury on right leg and right hand. After

the accident, he was taken to Chalantapara Mini Hospital and on being

referred was admitted at Solace Hospital, Goalpara.  Later on, he was

also treated at Patna HRMI, Hospital and had to extract the titanium rod
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inserted in tibia. He stated that with regard to the accident, Jogighopa P.S

case No.101/2014 u/s 279/338 IPC was registered.  He further stated that

he  is  an  advocate  by  profession  and  used  to  earn  Rs.9,000/-  to

Rs.12,000/- per month and was the sole earning member of his family

but due to the accident he could not attain his work  for more than 1 year

and hence suffering great financial hardship. In support of evidence, he

proved accident information report as Ext.1, F.I.R form as Ext.2, Ejahar

as Ext.3, seizure list  as Ext.4 to 6, MVI report as Ext.7 and 8, injury

report  as  Ext.9,  charge  sheet  as  Ext.10,  advice  slip  prescriptions,

discharge  summary,  pharmacy  bills,  cash  bills,  advance  receipt,  train

tickets, OPD cards, X-ray reports and photography of him after accident

as Ext.11 to 76.  The claimant by filing additional evidence stated that the

tibia and fibula bone (right bones) of the right leg was broken into two

and  during  treatment  he  was  undergone  a  surgery  and  inserted  rod

(fixator device) in his right leg and which has been removed later on.  In

that  respect,  he  proved  railway  electronic  reservation  slips,  doctors

prescription  dated  12.05.2017,  fee  paid,  bill  summary,  discharge

summary, blood test report,  X-ray reports, X-ray plat, and post operation

X-ray plat as Ext.77 to 105. During  cross he stated that there was head

on collusion of both the motor cycle.   He stated that  the motor cycle

ridden by him was duly insured but he had not made party the insurer of

his motor cycle.  He admitted that presently he is cured.

   

8. Now, let us see whether the accident took place due to rash

and negligent driving on the part of the driver of the vehicle No. AS-

19/G-0577 (Motor Cycle).
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9. From the evidence of PW1 and other documents proved by

the claimant, it is clear that Zahir Abbas received injury due to the motor

vehicle accident occurred on 06.05.2014. Ext.1, the accident information

report  reflects that on 06.05.2014 at about 5:00 P.M an accident occurred

near  Haripani  Rail  gate  involving  the  vehicle  bearing  No.AS

-19/F-0574  (Motor  Cycle)  and  AS-19/G-0577  (Motor  cycle)  wherein

Zahir Abbas was shown as injured.  PW1 in his evidence stated that on

06.05.2014 at about 6:00 P.M when he by riding his motor cycle bearing

No.AS-19/F-0574 was coming from Abhayapuri towards home situated

at Kabaitari and while crossing the Haripani Railway, suddenly the motor

cycle bearing No.AS-19/G-0577 coming from opposite direction in rash

and negligent manner, knocked down his motor cycle from front side, as

a result,  he fell  down on road and sustained fracture injury. After the

accident,  he  was  taken  at  Chalantapara  Mini  Hospital  and  on  being

referred was admitted at Solace Hospital, Goalpara and thereafter, he was

treated at Patna HRMI, Hospital.  With regard to the accident, Jogighopa

P.S case No.101/2014 u/s 279/338 IPC was registered and charge sheeted

the same against  the  driver  of  vehicle No.AS-19/G-0577 vide Ext.10.

From the above evidence of PW1, both oral and documentary, it appears

to me that there was rash and negligence on the part of the driver of the

offending  vehicle  No.  AS-19/G-0577  (Motor  Cycle).   The  opposite

parties did not adduce any rebuttal evidence regarding rash and negligent

driving of the offending vehicle concerned.  In written statement also the

opposite party No.2, the owner cum driver of the motor cycle No. AS-

19/G-0577 admitted that in going to save a dog while he applied break

suddenly, the accident occurred.  In view of the above evidence of PW1

and in absence of any contrary legal evidence, it is crystal clear that the
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accident took place at Haripani near the railway crossing at about 6:00 /

5:00 P.M due to rash and negligent driving of the offending vehicle i.e.

AS-19/G-0577 (Motor Cycle) and the claimant received injuries due to

the said accident.  Accordingly,  this   issue is  decided in favour of the

claimant.

Issue No. ii:

10. This issue relates to the entitlement of the claimant

for  compensation and extent thereof as well as liability of the opposite

parties to pay such compensation.

11. In  view  of  my  foregoing  decision,  I  am  of  the

opinion that the claimant received injuries on his person in the motor

vehicle accident occurred on 06.05.2014.  Now coming to the quantum

of compensation, claimant in his evidence stated that after the accident

he took treatment at Chalantapara Mini PHC, Solace Hospital, Goalpara

and Patna HMRI Hospital.  On careful perusal of the vouchers and bills

proved by the claimant, it reveals that an amount of Rs. 2,46,823/- was

expended  in  medical  treatment  and  an  amount  of  Rs.17,910/-  was

expended as train fare.  As such, the claimant is entitled to this amount as

medical and travelling expenses.  Ext.13 the discharge summary of Paras

HMRI Hospital, Patna reflects that due to the accident claimant sustained

as follows:-

DIAGNOSIS:

* Fracture radial styloid right

*Fracture shaft of tibia right

*Brachial plexus injury right side involving C5-C6

*Partial rotation cuff injury right shoulder       
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and  on  examination  also  found  that  the  claimant  sustained  swelling  and

tenderness over right leg and right wrist and incomplete flexion of right arm.

Ext.13  also  reflects  that  for  the  injury  under  Spinal  Anesthesia  IMIL with

expert tibia nail right was done on 10.05.2014 and under Brachial block closed

reduction and percutaneous fixation of fracture radial styloid with 2 K wire

done and B/E POP cast applied.  So, pain and suffering is there.  Moreover,

claimant  in  his  evidence stated that  as  an advocate  by profession,  he

earned Rs.9,000/- to Rs.12,000/- p.m and due to the accident he could not

attain his work for more than 1 year.  But as per Ext.13, the claimant was

advised to take rest  for 4 weeks.   Hence,  an amount of  Rs.6,000/- is

awarded  as  loss  of  income.   Hence,  the  amount  of  compensation  is

calculated as follows :-

Sl. No. HEADS CALCULATION

(i) Medical expenses Rs.2,46,823.00

(ii) Travelling expenses Rs.    17,910.00

(iii) Pain, shock and suffering Rs.   15,000.00  

(iv) Loss of income Rs.      6,000.00

Total Rs. 2,85,733.00

     Rounded off Rs.2,85,700/-

  

12. Though, the opposite party No.1 in written statement

pleaded  that  policy  No.1306003113P106864883  as  mentioned  in  the

claim petition was not issued against the vehicle No.AS-19/G-0577 but

later the said policy was amended as 1306003113P106864583. Further

the learned counsel of the insurance company vehemently argued that the

charge-sheet (Ext.10) was submitted against one Amir Hamja not Atowar

Ali, the opposite party No.2, but on careful perusal of the charge-sheet, it
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reveals that in the contents of the charge-sheet, it is mentioned that the

motor   cycle No.AS-19/G-0577 was driven by Atowar Ali  and in the

criminal case (Bongaigaon P.S case No.101/14) G.R No.316/14 Atowar

Ali had appeared and pleaded his guilty and Amir Hamja the father of

Atowar Ali was the surety of his son Atowar Ali (opposite party No.2)

while  enlarging  him on  bail.   As  per  the  MVI  report  (Ext.7,  8)  and

seizure list (Ext.6) also Atowar Ali S/O Amir Hamja is the owner of the

bike No.AS-19/G-0577 on the day of accident.

13. From all above, it appears that Atowar Ali was the

owner cum driver of the offending vehicle bearing No. AS-19/G-0577

(Motor Cycle) involved in the accident and it was duly insured with the

opposite party No.1, i.e. United India Insurance Co. Ltd., vide Policy No.

1306003113P106864583  valid  upto  17.01.2015.   Hence,  the  opposite

party No.1 is liable to pay the compensation to the claimant.  Issue No.

(ii) is decided accordingly.

                     O   R   D   E   R

14. In the result, the claim petition is allowed on contest.

The opposite party No.1 United India Insurance Co. Ltd. is directed to

pay the amount of Rs.  2,85,700/- (Rupees two lac eighty five thousand

seven hundred) only to  the claimant along with interest @ 6% p.a. from

the  date  of  filing  of  the  claim  petition  i.e.  from  31.07.2015  till  its

realization.  The opposite party No.1 is directed to pay the said amount

within 2 (two) months from the date of passing of this order.       
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15. Let a copy of  the  judgment  be  transmitted  to  the

opposite party No.1 for  information and necessary action.  

16. Given under my hand and the seal of this Tribunal

on this 3rd  day of April, 2018.

Dictated and corrected by me,        (I. Barman)
                                               Member, MACT

      Bongaigaon.

         
           (I. Barman)
        Member, MACT
           Bongaigaon.                 

               **********



          M.A.C. Case No. 76/2015

03/04/2018 Judgment is delivered.

The claim petition is allowed on contest.

The  opposite party  No.1  United  India  Insurance  Co.

Ltd.  is  directed  to  pay the  amount  of  Rs.  2,85,700/-

(Rupees two lac eighty five thousand seven hundred)

only to   the  claimant  along with interest  @ 6% p.a.

from the date  of  31.07.2015 till  its  realization.   The

opposite party No.1 is directed to pay the said amount

within 2 (two) months from the date of passing of this

order. 

Let a copy  of  the  judgment  be

transmitted to the opposite party No.1 for  information

and necessary action.  

                                                                                            
                               

As dictated,

                                          

      




