
IN  COURT  OF  THE  MOTOR  ACCIDENT  CLAIMS  TRIBUNAL:
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                  Vs.
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     (M/Savary).
2. Md. Jiyarul Haque,
    S/O Md. Kazimuddin,
    Owner of vehicle No. AS-01/AA-8427
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       JUDGMENT AND ORDER

1.      The claim case  arose  out  of  the  petition preferred

U/S 166 of the Motor Vehicle Act, 1988 filed by the claimant claiming

compensation from the opposite parties on account of injury sustained by

his minor daughter Riya Pal Choudhury in a motor vehicle accident on

21.04.2008.

2. Case of the claimant, in brief, is that on 21.04.2008

at about 4:30 A.M while claimant's daughter Riya Pal Choudhury was

travelling  as  a  passenger  from  Guwahati  towards  Lengtisinga  along

along with some other relatives by the vehicle bearing No. AS-01/AA-

8427 (M/Savary) and when they reached at Nayagaon near Shiv Mandir

on 31 N.H.Way, suddenly due to rash and negligent driving of the driver

of M/Savary, the vehicle knocked down with a truck bearing No.WB-

23/B-0885 (Truck),  which was standing on the  side  of  the  road,  as  a

result,  claimant's  daughter  Riya  Pal  Choudhury  and  other  relatives

sustained sever injuries on their persons.  Immediately after the accident,

claimant's daughter Riya Pal Choudhury was admitted at Lower Assam

Hospital,  Bongaigaon  and  then  she  was  admitted  at  Madan  Ganga

Nursing  Home,  Siliguri  Apollo  Specialty  Hospital,  Calcutta  and

thereafter at Sankar Narayan Chennai.  It is further contended that with

regard  to  the  accident,  Abhayapuri  P.S  case  No.108/2008  U/S

279/338/304(A)/427 IPC was registered.  Hence, prayed compensation of

Rs. 10,50,000/- from the opposite parties.

3. In  response  to  the  notice,  opposite  party  No.1

Oriental  Insurance Co.  Ltd.,  the   insurer   of   the   vehicle   No.   AS
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-01/AA-8427 (M/Savary), entered its appearance and contested the case

by filing written statement contending inter alia that there is no cause of

action and the claim is hit by the principles of waiver, acquiescence and

estoppal.    Denying the rash and negligent driving on the part  of  the

driver  of  vehicle  No.AS-01/AA-8427  (M/Savary),  the  answering

opposite party put the claimant to make-strictest proof with regard to the

alleged accident, driving licence, fitness of the vehicle, token tax receipt,

road permit etc.   In this premise, the answering opposite party prayed to

dismiss the claim.

4. In spite of receipt of notice, opposite party No. 2 and

3 did not turn up.  Hence, the case proceeded ex-parte against them. 

5. On the pleadings of the parties, the following issues

are  formulated:-    

i.  Whether  the  vehicle  No.  AS-01/AA-8427  was

involved in the accident and if so, whether the accident took place due to

rash and negligent driving of the driver of the said vehicle?

ii.  Whether  the  claimant's  daughter  Riya  Paul

Choudhury sustained bodily injuries in motor accident due to hit by or

by travelling in the vehicle No. AS-01/AA-8427?

iii.  Whether  the  claimant  is  entitled  to  get

compensation, if so, to what extent and by whom it is payable?

6. In  course  of  trial,  the  claimant  examined  three

witnesses and the contesting opposite party duly cross-examined them.

The  contesting opposite party has not adduced any evidence.   
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7. I have heard argument from both sides and carefully

gone through the evidence on record.

Issue Nos. i & ii

8. Claimant Sri Uttam Paul Choudhury has averred in

the claim petition as well as in evidence that on 21.04.2008 at about 4:30

A.M when his minor daughter Riya Paul Choudhury was coming from

Guwahati  towards Lengtisinga along with some other relatives by the

vehicle bearing No. AS-01/AA-8427 (M/Savary) and when they reached

at Nayagaon near Shiv Mandir on 31 N.H.Way, due to rash and negligent

driving  of  the  driver  of  M/Savary,  the  vehicle  knocked down with  a

Truck bearing No.WB-23/B-0885, as a result of which, his daughter and

other relatives sustained injuries on their persons.  Immediately after the

accident,  his  daughter  Riya  Paul  Choudhury  was  admitted  at  Lower

Assam Hospital, Bongaigaon and then at Madan Ganga Nursing Home,

Siliguri, Apollo Specialty Hospital, Calcutta wherefrom she was admitted

at  Sankara  Netralaya,  Chennai.   He  stated  that  with  regard  to  the

accident, Abhayapuri P.S case No.108/2008 u/s 279/338/304(A)/427 IPC

was registered.  In support of evidence he proved ejahar as Ext.1, police

report  as  Ext.2,  seizure  list  as  Ext.3,  charge-sheet  as  Ext.4,  discharge

certificate as Ext.5, operation requirement slip as Ext.6, prescriptions as

Ext.7, 40% visually impaired certificate as Ext.8, injury report as Ext.9,

test  report  as  Ext.10,  cash  memos,  money  receipts  as  Ext.11  to  54,

original advance slip as Ext.55, money receipt as Ext.56, deposit receipt

as Ext.57, money receipt of air ticket as Ext.58, original discharge slip as

Ext.59  and  disability  certificate  of  injured   Riya  Paul  Choudhury  as

Ext.60.  During cross he stated that he had not seen the accident. 
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9. Injured  Riya  Pal  Choudhury  examined  herself  as

PW2.  She stated that on 21.4.08 at about 4:30 A.M when was coming

from  Guwahati  towards  Lengtisinga  along  with  her  relatives  by  the

vehicle bearing No.AS-01/AA-8427 (M/Savary) and when they reached

at Nayagaon near Shiv Mandir on 31 N.H.Way, due to rash and negligent

driving  of  the  driver  of  M/Savary,  the  vehicle  knocked down with  a

standing  Truck  bearing  No.WB/B-0885,  as  a  result  of  which,  she

including her relatives sustained injuries on their persons.  She stated that

she sustained injury on her head, cheek, left eye, left ear and other part of

the body.  Immediately after the accident,  she was admitted at Lower

Assam Hospital, Bongaigaon and then at Madan, Ganga Nursing Home

Hospital,  Siliguri  and  thereafter  she  was  admitted  at  Apollo  Hospital

Calcutta  wherefrom  she  was  treated  at  Apollo  Specialty  and  Sankar

Netralay, Chennai.   She again stated that she was also treated at L.V.

Prasad Eye Institute, Hyderabad.  She stated that due to the accident her

left eye is fully damaged and her disability is determined 46% by the

Medical  Board  of  S.M Hospital,  Alipurduar  and  also  stated  that  her

cheek also became dis figuration.   She also stated that she is still under

treatment.  During cross she stated that on the day of accident while she

along with 10 other relatives were travelling by Mahindra Savary, it hit

with a Truck.         

10. Now let us see whether the accident took place due

to rash and negligent driving on the part of the driver of the offending

vehicle No.AS-01/AA-8427 (M/Savary).

11. From  the  evidence  of  PWs  and  other  documents

proved by the claimant side, it is clear that claimant's daughter Riya Pal
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Choudhury received injury due to the motor vehicle accident occurred on

21.04.2008.   The  accident  information  report  Ext.2  issued  by  North

Salmara  reflects  that  on  21.04.2008  at  about  4:30  A.M  an  accident

occurred involving the vehicle bearing No. AS-01/AA-8427 (M. Savary),

wherein Ria Paul Choudhury was shown as injured.  The PWs including

injured herself clearly stated that  on 21.4.08 at about 4:30 A.M when

Riya  Pal  Chodhury  was  coming  from  Guwahati  towards  Lengtisinga

along  with  her  relatives  by  the  vehicle  bearing  No.AS-01/AA-8427

(M/Savary) and when they reached at Nayagaon near Shiv Mandir on 31

N.H.Way, due to rash and negligent driving of the driver of M/Savary,

the  vehicle  knocked  down  with  a  standing  Truck  bearing  No.WB/B-

0885, as a result of which, she including her relatives sustained injuries

on their persons.  She stated that she sustained injury on her head, cheek,

left  eye,  left  ear  and  other  part  of  the  body.   Immediately  after  the

accident, she was admitted at Lower Assam Hospital, Bongaigaon and

then at Madan Ganga Nursing Home Hospital, Siliguri and thereafter she

was admitted at Apollo Hospital Calcutta wherefrom she was treated at

Apollo Specialty and Sankar Netralay, Chennai.  She again stated that

she was  also  treated  at  L.V.  Prasad  Eye Institute,  Hyderabad.  During

cross by the contesting opposite party No.1, nothing could be elicited

worth  regarding  rash  and  negligent  driving  on  the  part  of  the

driver of M/Savary.  From the above evidence of PWs, both oral and

documentary, it appears to me that there was rash and negligence on the

part  of  the  driver  of  the  offending  vehicle  No.  AS-19/AA-8427

(M/Savary).   The opposite party did not adduce any rebuttal evidence

regarding rash and negligent driving of the offending vehicle concerned.

With  regard  to  the  accident  Abhayapuri  P.S  case  No.  108/2008  u/s

279/337/338/304(A)/427 IPC was registered and charge sheeted the same
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against the driver of Mahindra Savary No. AS-01/AA-8427.  In view of

the  above  evidence  of  PWs  and  in  absence  of  any  contrary  legal

evidence, it is crystal clear that the accident took place at Nayagaon near

Shiv Mandir on 31 N.H.Way due to rash and negligent driving of the

offending  vehicle  i.e.  AS-01/AA-8427  (M/Savary)  and  claimant's

daughter Riya Pal Choudhury received injuries due to the said accident.

Accordingly, these two issues are decided in favour of the claimant.

 

Issue No. iii:

12. This issue relates to the entitlement of the claimant

for compensation and extent thereof as well as liability of the opposite

parties to pay such compensation.

13. In  view  of  my  foregoing  decision,  I  am  of  the

opinion that claimant's daughter received injuries on her person in the

motor vehicle accident occurred on 21.04.2008 and hence she is entitled

to  compensation.   Now  coming  to  the  quantum  of  compensation,

claimant in his evidence stated that after the accident, the injured was

admitted  at  Lower  Assam  Hospital,  Bongaigaon  and  then  at  Madan

Ganga Nursing Home Hospital, Siliguri and thereafter she was admitted

at  Apollo  Hospital  Calcutta  wherefrom  she  was  treated  at  Apollo

Specialty  and  Sankar  Netralay,  Chennai.   Later  on,  the  injured  was

also  treated  at  Alipurduar  H.D  Hospital.   On  careful  perusal  of  the

vouchers and bills proved by the claimant, it reveals that an amount of

Rs. 1,77,206/- say Rs. 1,77,200/- was expended during treatment of the

injured including air fare of Rs. 9,794/-.  Hence, claimant the father of

the injured is entitled to this amount as medical and air fare expenditure.

PW2 the injured Riya Pal Choudhury in her evidence stated that due to
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the accident her left  eye is fully damaged and her cheek also became

disfiguration and her disability is assessed as 46% by the medical board

of S.M. Hospital, Alipurduar.  To prove disability, the claimant examined

one  witness  i.e  PW3 Dr.  Saumyajit  Datta,  E.N.T surgeon  Alipurduar

District Hospital.  He deposed that on 05.08.2014, he being a member of

Handicap  board,  examined  Riya  Pal  Choudhury  and  on  examination,

found her visual and hearing handicap which was partial in nature and

her disability was 46% which was required to review after three years.

He  also  stated  that  Riya  Pal  Choudhury  could  not  travel  without

assistance  of  an  escort.   He  proved  disability  certificate  as  Ext.60

wherein Ext.60(1) is his signature and Ext.60(2) is the signature of Dr.

Ranadeep Sengupta eye surgeon.  He also proved the signatures of Sujay

Kr. Bishnu, Superintendent and Ex-Officio Chairman of Handicap Board,

H.D Hospital Alipurduar as Ext.60(3) and 60(4).  During cross he stated

that in Ext.60, the percentage of visibility and hearing are not mentioned.

He  also  stated  that  he  had  not  done  any  review after  three  years  as

advised in Ext.60.  According to him, the percentage of loss of hearing

and vision may improve at present.  He also stated that after an accident,

temporary loss of hearing and vision may occur and with time it may

improve.  

14. As per Ext.60, the disability certificate of Riya Pal

Choudhury issued on 5.8.14, her disability is assessed as 46% which is

partial  and  is  required  to  review  after  three  years.   The  discharge

certificate  of  Lower  Assam Hospital  (Ext.5),  injury  report  of  Apollo

Gleneagles  Hospitals  (Ext.7),  discharge  certificate  of  Madan  Ganga

Nursing  Home  and  of  Sankara  Netralaya  reflects  that  the  injured

sustained  eye  injury.   As  per  Ext.8  dated  26.07.2010,  the  certificate
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issued by Sankara Netralaya, her visual acuity in the right eye was 6 / 9p,

N6 and no perception of light in the left eye which can be considered as

40% visually  impaired  and  was  advised  to  come  to  review  after  six

months.  The evidence of doctor Saumyajit  Datta also shows that  the

patient required to review after three years and now it is possible that

percentage  of  loss  of  hearing  may  improve.   In  view  of  the  above,

considering  the  partial  disability  of  the  injured,  her  loss  of  earning

capacity is considered as 30%.  Now, coming to the loss of income, at the

time of accident, being minor of 13 years of age as non earning child, I

consider the notional income of Rs. 15,000/- per annum as the income of

the child.  So, the multiplier would be '15'.  Thus, the claimant is entitled

to Rs. 2,25,000/- as pecuniary damage.  Further, due to the injury, she

had to take treatment in different hospitals and as per her evidence she is

still  under  treatment.   However,  her  disability  may  improve  as  per

evidence  of  doctor.   Apart  from that  at  the  time  of  accident,  as  per

evidence  of  doctor,  the  injured  could  not  travel  without  assistance

subjecting  herself  to  pain  and  suffering,  agony  and  discomfort.

Moreover,  the injured was a young girl  and due to her  disability,  her

marriage prospect have substantially reduced.  Hence, it would be just

and  reasonable  to  award  her  a  sum  of  Rs.50,000/-  towards  loss  of

amenities,  an amount  of  Rs.1,00,000/-  towards  marriage prospect  and

another  amount  of  Rs.  50,000/-  in  lieu  of  pain,  shock and  suffering.

Now, on computation, the total amount of compensation is as follows:-

Sl. No. HEADS CALCULATION

(i) Medical including travelling expenses Rs. 1,77,200/-

(ii) Loss of income due to disability Rs. 2,25,000/-
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(iii) Loss of amenities Rs.     50,000/-

(iv) Loss of marriage prospect Rs. 1,00,000/-

(v) Pain, shock and suffering Rs.     50,000/-

Total Rs. 6,02,200/-

 

14. The offending vehicle bearing No.  AS-01/AA-8427

(M/Savary) involved in the accident was duly insured with the opposite

party  No.1,  i.e.  the  Oriental  Insurance  Co.  Ltd.,  vide  Policy  No.

321202/2008/1122.  Hence, the opposite party No.1 is liable to pay the

compensation to the claimant.  Issue No. (iii) is decided accordingly.

    

              O   R   D   E   R

15. In the result, the claim petition is allowed on contest.

The opposite party No.1 is directed to pay the amount of Rs. 6,02,200/-

(Rupees  six  lac  two  thousand  two  hundred)  only  to  the  claimant's

daughter Riya Pal Choudhury who became major along with interest @

6% p.a.  from the  date  of  filing  the  case  i.e.  from 28.09.2011  till  its

realization.  The opposite party No.1, the Oriental Insurance Co. Ltd. is

directed to pay the said amount within 2 (two) months from the date of

passing of this order.  The opposite party No.1 is entitled to deduct the

amount already paid, if any. 

             

16. Let  a  copy  of  the  judgment  be  transmitted  to  the

opposite party No. 1 for  information and necessary action.  
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17. Given under my hand and the seal of this Tribunal

on this 10th  day of April, 2018.

               

Dictated and corrected by me,   (I. Barman)
                                                      Member, MACT

   Bongaigaon.

           (I. Barman)
       Member, MACT
           Bongaigaon  .

     ***********


