
No. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT: BONGAIGAON

IN THE COURT OF MUNSIFF AT BONGAIGAON

Money Suit No. 01 of 2018

Present: Surajit Das

Munsiff, Bongaigaon

Tuesday, the 30th day of July, 2019.

1. Shahadat Hussain 

..........Plaintiff

Versus

1. Lutfa Khatun

.............Defendant

This suit coming on for fnal hearing on 03.07.2019 in

presence of:–

Learned Advocate for the Plaintiff: D Das

Learned Advocate for the Defendant: J Ray

And having stood for consideration to this day, the Court delivered the
following judgment:-

JUDGMENT

1. The case of the plaintif in brief is that the plaintif Md Shahadat

Hussain  married  the  defendant  Lutfa  Khatun  on  27-05-2012.

Later on, due to certain false reasons, the defendant lodged an

ejahar in the Manikpur PS alleging that the plaintif tortured her
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for  dowry.  Manikpur  PS  Case  No  62/14  u/s  498A  IPC  was

registered and investigation was started and after completion of

the  investigation,  the  Investigating  Ofcer  fled  charge  sheet.

Due to the false case, plaintiffs social status was degraded. The

village people started to consider the plaintif as a guilty person

for  which  the  plaintif sufered  mental  agony.  After  fling  of

charge  sheet,  GR  Case  No  181/2014  was  registered  and  the

Court of Chief Judicial Magistrate, Bongaigaon issued summons

to the plaintif. The plaintif appeared and contested the case.

After completion of trial, the trial Court vide judgment and order

dated 29-03-2017 acquitted the plaintif holding that “In view of

the above discussion and evidence available on record is found

self  contradictory,  insufcient and not satisfactory to hold the

accused person guilty for the ofence as charged”. So from the

judgment, it was crystal  clear that the defendant fled a false

case against the plaintif by using the law and judicial system in

a malicious manner to harass the plaintif. The fling of false case

and  the  resultant  investigation  and  trial  caused  enormous

mental and fnancial suferings to the plaintif which could never

be measured in terms of money. The plaintif also had to incur

huge expenditure for defending himself in the trial. Hence, the

plaintif has fled this suit praying for directing the defendant to

pay an amount of Rs 1, 30,000/-  as cost of the litigation and

damaged for malicious prosecution and defamation.

2. The defendant fled WS denying the claims of the plaintif. The

defendant claimed that the suit was bad due to non joinder of

the  Investigating  Ofcer  who  was  a  necessary  party.  The

defendant also claimed that she had lodged the ejahar having

just and probable cause and has denied fling of the ejahar with

malicious intention and ulterior motive. The defendant has also

denied that the plaintif had to face mental agony due to the

fling of the criminal case and also has rejected the claims of the

plaintif that the plaintif had to incur huge fnancial  loss. The

defendant has stated that she is the married wife of the plaintif
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and she fled the criminal case when the plaintif had committed

torture  upon  the  defendant  and  her  minor  child.  Thus  the

defendant has prayed for dismissing the case of the plaintif.

3. On the basis of the pleadings, following issues were framed:

(a) Whether there is cause of action for fling the suit?

(b) Whether  the  plaintif is  entitled  for  a  decree

directing the defendant  to  pay  an amount of  Rs.

1,30,000/- to the plaintif? 

(c) Whether the suit is bad for non-joinder of necessary

parties?

(d) Whether  the  parties  are  entitled  to  any  other

relief/reliefs claimed?    

4. The plaintif examined 3 PWs whereas the defendant examined

1 DW.

5. This  Court  has  heard  the  arguments  of  both  sides  and  has

perused the record.

6. DISCUSSIONS, DECISIONS AND REASONS THEREFOR

7. Issue No (a)

This issue relates to the question as to

whether  there  is  cause  of  action  for  fling  the  suit.  Cause  of

action in simple words can be said to be the breach or violation

of any alleged right for which the suit is brought. The plaintif

has claimed that the defendant has maliciously fled the criminal

case  against  him without  any  reasonable  and probable  cause

whereas the defendant has denied doing so. These averments of

facts give a subtle hint that there is indeed a cause of action

which necessitated the fling of this suit.
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8. Issue No (b)

The plaintif has fled this suit claiming

damages  alleging  malicious  prosecution  by  the  defendant

against the plaintif. 

 The  Honfble  Supreme  Court  opined1

that  “Malicious  Prosecution  -  Malice  means  an  improper  or

indirect motive other than a desire to vindicate public justice or

a private right. It need not necessarily be a feeling of enmity,

spite or ill-will. It may be due to a desire to obtain a collateral

advantage. The principles to be borne in mind in the case of

actions  for  malicious  prosecutions  are  these:-  Malice  is  not

merely  the  doing  a  wrongful  act  intentionally  but  it  must  be

established that the defendant was actuated by mains animus,

that is to say,  by spite of  ill-  will  or  any indirect or  improper

motive. But if the defendant had reasonable or probable cause

of launching the criminal prosecution no amount of malice will

make him liable for damages. Reasonable and probable cause

must be such as would operate on the mind of a discreet and

reasonable man; 'malice' and 'want of reasonable and probable

cause' have reference to the state of the defendant's mind at

the date of the initiation of criminal proceedings and the onus

rests on the plaintif to prove them.”

Therefore  from  the  above  it  is  clear

that the prosecution must have been launched by the defendant

against the plaintif without reasonable and probable cause. The

burden would be upon the plaintif to prove that the prosecution

was initiated maliciously.

 The plaintif as PW-1 deposed that the

defendant on 05-05-16 had lodged an ejahar against the plaintif

in the Manikpur Police Station u/s 498A IPC. Later on, the police

1 West Bengal State Electricity Board Vs. 
Dilip Kumar Ray AIR 2007 SC 976
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fled charge sheet against the plaintif u/s s 498A IPC. But after

the completion of  trial,  the Court  of  Chief  Judicial  Magistrate,

Bongaigaon acquitted the plaintif on 29-03-2017.

 The  PW-1  has  exhibited  the  certifed

copy of the judgment in GR Case No 182/14. In the judgment,

the learned trial Court held “Accordingly I am of the opinion that

the prosecution side has failed to prove the case”.

 The  PW-1  in  his  cross  examination

deposed that the defendant was his wife and currently she was

living in her paternal house. PW-1 also stated that he had been

directed by the Court to pay maintenance to the defendant and

his child. 

 PW-2  Ibrahim  Khalil  stated  that  the

plaintif had  performed  second  marriage  where  most  of  the

village people were present. PW-2 further stated that he loved

the plaintif and he could not say if the plaintif was hated by any

person from the village. 

 In a suit for malicious prosecution, it is

not  sufcient  to  show  that  the  plaintif was  acquitted  in  the

criminal  trial  but  it  must  be proved that  the prosecution  was

initiated without reasonable and probable cause. The judgment

of the trial court shows that the plaintif was acquitted as the

prosecution failed to prove the case beyond reasonable doubt. 

The plaintif in his evidence has stated

that the defendant initiated the criminal case without reasonable

and  probable  cause  but  failed  to  substantiate  his  claim.  The

plaintif could not show how and in what manner the prosecution

was launched maliciously. 

The police submitted charge sheet only

when they  found sufcient  materials  against  the  plaintif and

based on those materials, the trial court also took cognizance of

the ofence and summoned the plaintif. Therefore it cannot be

said  that  there  were  no  prima  facie  materials  in  the  case.
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Moreover, the plaintif could not say whether the defendant was

hand in hand with the police to facilitate the submission of a

charge sheet. Now whether the prosecution was able to prove

the charges or not is a completely diferent chapter and is not

the sole criteria  to determine that the entire prosecution was

launched falsely or maliciously. 

  Also,  the  plaintif himself  admitted  that  he

had been directed by the Court to provide maintenance to the

defendant  and  his  child.  This  shows  that  the  relationship

between  him  and  the  defendant  was  not  well  for  which  the

defendant had to live in her parental house. Now the fact that

the prosecution could not establish the ofence u/s 498A IPC is a

diferent story altogether. But in the same light it also cannot be

said  that  the  defendant  had  launched  the  prosecution

maliciously without just cause. The proven strained relationship

between  the  plaintif and  the  defendant  establishes  that

whatever  made  the  defendant  to  live  separately  from  the

plaintif was not a happy choice.

It is the supreme duty of the plaintif to

establish how the prosecution was initiated maliciously. Since in

the present case, the plaintif has failed to do that, hence this

Court  is  of  the opinion that  the plaintif is  not  entitled to his

desired relief.

9.  Issue No (c)

The  defendant  has  claimed  that  the

suit is bad for non-joinder of the Investigating Ofcer who is a

necessary party. 

A  necessary  party  is  a  party  without

impleading whom a suit cannot be efectively decided. In other

words, in the absence of a necessary party, no efective decree

can be passed by the court.
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In  the  present  case,  the  plaintif has

fled the suit against the defendant claiming that the defendant

has instituted a false case against the plaintif and accordingly

has sought compensation from the defendant. But the plaintif

has not sought any relief from the Investigating Ofcer and also

there appears nothing to show that the suit cannot be properly

adjudicated in the absence of the Investigating Ofcer.

Hence, it cannot be said that the suit is

bad for non-joinder of necessary party.

  10. Issue No (d) 

In view of the fndings in Issue No (b) there is no

scope for deliberation on this issue. 

11. ORDER

  The  suit  of  the  plaintif is  dismissed  on  contest

without costs. 

Prepare a decree accordingly.

Given under the hand and seal of this court on this

the 30th day of July, 2019.

 Munsiff

Bongaigaon
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APPENDIX

Plaintifffs Witnesses: 

PW-1: Shahadat Hussain

 PW-2: Ibrahim Khalil

 PW-3: Aisha Khatun

 

Plaintifffs Exhibits:

Exhibit 1 & 2: Certifed copy of Order & 
Judgment dated 29.03.2017 in connection 
with GR case No. 182/2014, passed by 
Honfble CJM, Bongaigaon. 

Defendantfs witnesses: 

 DW-1:Lutfa Begum @ Khatun

Defendantfs Exhibits:  None

Munsiff

Bongaigaon
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