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 IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, 

BONGAIGAON 

PRESENT: SYEDA FARIDA AFZAL ZINNAT 

G.R CASE NO: 463/2012 

STATE VERSUS JAKIR HUSSAIN 

 

U/Ss 279/337/427 IPC 

FOR THE PROSECUTION: MR. S.K.NATH, ASST. P.P 

FOR THE DEFENE: Mr. N.I.SIDDIQUE, SMT. J. SHARMA, ADVOCATES 

 

EVIDENCE RECORDED ON: 13/2/13, 2/3/13, 20/3/13,  

 

ARGUMENTS HEARD ON: 10/4/2013 

 

JUDGMENT DELIVERED ON: 10/4/2013 

 

     JUDGMENT 

 

1. One Sri Amit Sarkar, s/o Sri Narayan Sarkar of Ward No. 3, 

Bongaigaon lodged a written ejahar at Bongaigaon P.S on 

4/8/2012 alleging that on 26/7/2012 at about 4.30 pm when he 

reached the southern part of the flyover carrying a passenger in 

his rented auto bearing registration number AS-19-C-0426 coming 

from Paglasthan towards Bongaigaon Town, a speeding vehicle 

bearing registration number AS-19-C-4243 (Tata Magic) coming 

from the opposite direction collided with his auto as a result of 

which he received grievous injury in his face and forehead and his 

vehicle also got damaged. The ejahar was treated as FIR and 

Bongaigaon P.S Case No. 274/12 u/s 279/338/427 IPC was 

registered. After completion of investigation police submitted 

Charge Sheet u/s 279/337/427 IPC against Md. Jakir Hussain, the 

driver of the vehicle bearing registration number AS-19-C-4243. 
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2. Cognizance was taken under section 279/337/427 IPC against the 

accused person above named. 

3. Upon appearance copies of the relevant documents were supplied 

to the accused person in compliance with section 207 Cr.P.C. 

4. After considering the relevant documents produced by the police 

and prima facie materials u/s 279/337/427 I.P.C having been found 

to be well established against the accused person the particulars 

of the offences under sections 279/338/427 I.P.C were explained to 

the accused person to which he pleaded not guilty and claimed to 

be tried. 

5. Prosecution adduced the evidence of as many as six witnesses. 

Defence did not adduce any evidence. The accused was examined 

u/s 313 Cr.P.C. He pleaded not guilty and claimed that the 

accident took place due to the negligence of the other vehicle. 

 

6. After considering the relevant documents and after hearing the 

defence and the prosecution I find that following are the points to 

be determined in this case: 

 

1) Whether the accused person, on 26/7/12 at about 4.30 pm drove 

a vehicle bearing Registration number AS-19-C-4243 in the 

flyover in a manner so rash or negligent as to endanger human 

life, or to be likely to cause death or injury to any other person, 

and thereby committed an offence punishable U//S 279 IPC? 

2) Whether the accused person on the same date, time and place 

caused hurt to the informant by driving the vehicle so rashly 

and negligently as to endanger human life or the personal 

safety of others and thereby committed an offence punishable 

under section 337 IPC? 

3) Whether the accused person on the same date, time and place 

committed mischief causing loss and damage to the amount of 

fifty rupees or upwards and thereby committed an offence 

punishable under section 427 IPC? 

 

7. DISCUSSION ON EVIDENCE, DECISION AND REASONS 

THEREOF: 

 

8. PW1 (Amit Sarkar) is the informant and the victim. He was 

driving his auto with a passenger in it from Paglasthan towards 

Mayapuri on 26/7/12 at about 4.30 pm when the Tata Magic 

collided with his vehicle from the opposite direction. PW1 stated 

that one Navratan Jalan who reached the place of occurrence 

riding his motor cycle took him to the hospital. He stated that as 
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he was busy with his treatment there was a delay in lodging the 

ejahar. 

9. During his cross examination PW1 admitted that the place of 

occurrence is a busy one and that there are four u-turns between 

Mayapuri and Paglasthan and the accident took place just after he 

crossed a u-turn. Defence suggested that the accident took place 

because the PW1 was driving his vehicle at a high speed which the 

PW1 denied.  

10. PW2 (Navratan Jalan) stated to have seen the accident with his 

own eyes. He stated that the driver of the Tata Magic overtook 

another auto in high speed and collided with the auto in front of 

him which was also coming from the opposite direction. During his 

cross-examination it came to light that the driver of the Tata 

Magic also received injuries but he fled away from the place of 

occurrence. 

11. PW3( M.V.I ) examined the two vehicles involved in the accident 

and found the following damages in the vehicle number AS- 19-C- 

4243 ( Tata Magic ) : 

 

1. Front show pressed, dented and mis aligned.  

2. Front windshield glass broken. 

3. Head light assembly broken. 

4. Front side door pressed, dented and mis aligned. 

 

On the next day he examined the auto rickshaw and found the 

following damages.  

 

1. Front show pressed, dented and mis aligned. 

2. Front windshield glass broken. 

3. Chassis bent. 

4. Right side body floor pressed, dented and mis aligned. 

5. Hood cut and torn. 

 

Defence did not counter the findings of the M.V.I. To a question 

put by the Court the M.V.I answered that there is no finding 

regarding the existence of any mechanical defect of the two 

vehicles in his report.  

 

12.  PW4 (C. R. Hazarika) examined victim Amit Sarkar. (35 years, 

Male) on 26/7/2012 on being admitted to hospital by Navratan 

Jalan and found the following injuries.  

1. Lacerated wound in front of neck, forehead, and left cheek, over 

both knees and fresh bleeding were present on the wound.  

The doctor opined that the nature of the injury is simple. 
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13. PW5 (Niraj Sarkar) is the passenger of the auto which was 

involved in the accident. According to him the Tata Magic 

overtook an auto at a high speed and lost control and hit the auto 

in which he was riding. He stated to have fallen out of the auto 

due to the collision and saw the auto driver bleed. By the time he 

got up the driver of the Tata Magic ad already fled from the place 

of occurrence. 

14. During the examination of the Police Officer who investigated the 

case it came to light that the accused too received injuries as a 

result of the accident. 

15. Learned defence Counsel argued that the accident took place 

because of the contributory negligence of the driver of the auto 

and not because of the rash and negligent driving of the accused. 

It is to be borne in mind while discussing the evidence on record 

that mere high speed does not imply that the accused drove the 

vehicle negligently. The place of occurrence is a flyover and it has 

been admitted by the prosecution witnesses that there are 

altogether four U-turns in the flyover. The accident took place 

near a turning while the auto was going downwards and the Tata 

Magic was coming upwards. Normally it is seen that while coming 

down of flyover or sloping roads the vehicles come at a high speed. 

In the examination of the accused u/s 313 Cr.P.C he pleaded that 

the auto was coming down at a high speed and when it suddenly 

reached in front of his vehicle he tried to apply brakes but could 

not.  PW1 and PW5 were in the auto involved in the accident and 

PW1 was riding the auto. The only independent witness is PW2.  

16. There are two essential ingredients in order to constitute the 

offence u/s 279 IPC, viz. (a) driving of a vehicle and (b) such 

driving must be so rash or negligent as to endanger human life or 

to be likely to cause hurt or injury to any person. Now the 

question that needs to be answered is that whether the accused 

drove his vehicle in a rash and negligent manner? The outcome of 

the evidence on record as well as the statement of the accused u/s 

313 Cr.P.C when taken together is that the accused was driving 

up the flyover and the auto was coming down from the opposite 

direction. There were a number of U-turns too. If the accused was 

driving the vehicle in very high speed then the auto could have 

applied brakes to avoid the collision. It is the duty of the 

prosecution to prove negligence on the part of the accused. In 

criminal trial the burden of establishing the charge against the 

accused rests on the prosecution and the standard of proving the 

same is always beyond all reasonable doubt. Prosecution 

witnesses merely stated that the accused drove the vehicle in high 

speed. One of the PWs went to the extent of stating that the road 
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was clear at the time of the accident. PW1 and PW5 were in the 

auto involved in the accident and PW1 was riding the auto. The 

only independent witness is PW2. But the testimonies of the 

witnesses do not suggest of rash and negligent driving on the part 

of the accused. 

17. In Beda Kanta Phukan vs. State of Assam, 1992 CrLJ1197 (Gau) 

it was held that the mere fact that the accused was driving vehicle 

at a high speed may not attract provisions of section 279 IPC. High 

speed may not be sufficient to hold that the driver is rash or 

negligent. Here the prosecution witnesses merely stated that the 

accused drove at a high speed but what the speed exactly was to 

determine that whether such a speed would be considered as 

negligent act cannot be inferred from the evidence on record. 

According to the accused he did try to apply the brakes but could 

not. In such a situation the question that arises is whether the 

driver of the vehicle which the victim was riding tried to apply the 

brakes and avoid the accident. Witnesses are silent in this regard. 

The law is well settled that the burden of the defence to prove its 

case is not as heavy as that of the prosecution. The defence is only 

required to probabilise its case. Keeping in mind this cardinal 

principle of criminal jurisprudence when we look into the 

evidences on record we can get a probable inference that the 

accident may have taken place because of the contributory 

negligence on the part of the informant. The standard of proof in 

criminal cases is that of proof beyond reasonable doubt and when 

a doubt arises as to the existence of contributory negligence on the 

part of the informant it would be serious miscarriage of justice if 

the accused is convicted with the available evidence. Hence I 

acquit the accused. 

Order 

The accused Jakir Hussain is hereby acquitted of the offences charged 

with and set at liberty forthwith. Bail Bonds are extended to a period of 

six months. Bail bond extended to a period of six months.  

       Syeda Farida Afzal Zinnat, AJS 

       J.M (1st CLASS) BONGAIGAON 

 

Appendix: 

List of Witnesses: 

1. PW1: Amit Sarkar 

2. PW2:Navratan Jalan 
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3. PW3: Padma Lochan Hazarika, MVI 

4. PW4: Dr. C.R. Hazarika, MO 

5. PW5: Niraj Sarkar 

6. PW6: Digen Saikia 

 

List of Exhibits: 

1. Exhibit 1: Ejahar 

2. Exhibit 1(1): Signature of PW1 

3. Exhibit 2 & 3: Report of MVI 

4. Exhibit 2(1) & 3(1) : Signature of MVI 

5. Exhibit 4: Medical Report 

6. Exhibit 4(1): Signature of MO 

7. Exhibit 5 & 6: Seizure List 

8. Exhibit 5(1) & 6(1): Signature of IO 

9.  Exhibit 7: Charge Sheet 

10. Exhibit 7(1) Signature of S.I Jitesh Barman 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


