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 IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, 

BONGAIGAON 

PRESENT: SYEDA FARIDA AFZAL ZINNAT 

G.R CASE NO: 756/2011 

STATE OF ASSAM VERSUS AJAY GHOSH  

 

U/S 448/323 IPC 

FOR THE PROSECUTION: MR. R.C.MAHATO, ASST. P.P 

FOR THE DEFENE: MR. R. DEBNATH, ADVOCATE 

EVIDENCE RECORDED ON: 11.9.12, 8.10.12, 29.4.13, 3.9.13 

ARGUMENTS HEARD ON: 3.9.13 

JUDGMENT DELIVERED ON: 16.9.13 

 

     JUDGMENT 

 

1. The facts and circumstances leading to this case as stated by 

the prosecution are briefly discussed here. On 17/11/2011 

Ratan Ghosh, S/o Sudhir Ghosh of Notun Para, Bongaigaon 

lodged an FIR with North Bongaigaon P.P alleging that Ajay 

Ghosh married his sister Geeta Ghosh about two years back 

and because of the tortures inflicted on her she lodged a case 

against Ajay Ghosh and took shelter in her father’s house. On 

1.11.2011 at about 2 pm Ajay Ghosh and Subhash Ghosh 

trespassed into their house armed with lathi and dao and tried 
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to take his sister away. When he resisted they assaulted him. 

the FIR was received at North Bongaigaon P.P vide General 

Diary entry  No. 343 dated 17.11.2011 and forwarded to 

Bongaigaon P.S for registering a case which was received and 

registered as Bongaigaon P.S Case No. 552/2011 u/s 

448/325/34 I.P.C and investigation was carried on. During 

investigation a prima facie case was found to be well 

established under sections 448/323 I.P.C against accused 

Ajay Ghosh and accordingly police submitted charge sheet 

against Ajay Ghosh. 

 

2. Cognizance had been taken under sections 448/323 I.P.C 

against the accused person. 

 

3. Upon appearance copies of the relevant documents were 

supplied to the accused person in compliance with section 207 

Cr.P.C. 

 

4. After considering the relevant documents produced by the 

police and prima facie materials under sections 448/323 I.P.C 

having been found to be well established against the accused 

person, the particulars of the offences U/S 448/323 I.P.C were 

explained to the accused persons to which he pleaded not 

guilty and claimed to be tried. 

 

5. Prosecution adduced the evidence of six witnesses and 

exhibited documents. At the close of prosecution evidence the 

accused person was examined U/s 313 Cr.P.C. The accused 

denied all the allegations levelled against him but declined to 

adduce any evidence. 

 

6. After considering the relevant documents and after hearing the 

defence and the prosecution I find that following are the points 

to be determined in this case: 
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1) Whether the accused person on 1/11/2011 at about 2 pm 

committed house trespass by entering into the house of 

Ratan Ghosh with intent to assault and thereby committed 

an offence punishable U/s 448 I.P.C? 

 

2) Whether the accused person on the same date, time and 

place voluntarily caused hurt to the informant and thereby 

committed an offence punishable U/S 323 IPC? 

 

7. DISCUSSION ON EVIDENCE, DECISION AND REASONS 

THEREOF: 

 

 

8. PW1 (Ratan Ghosh) deposed that on 1.11.2011 at about 2 pm 

he was sleeping. Suddenly he heard Geeta Ghosh scream and 

went out to find that Ajay Ghosh and Subhash Ghosh are 

slapping his sister Geeta. He stated that Ajay and Subhash 

threatened his sister that if she does not withdraw the case 

against him they will cut her. When he resisted them Ajay 

Ghosh hit on his right hand with a lathi. He stated that when 

he raised alarm Ajay and Subhash went away. 

9. PW1 stated that as he hoped of an amicable settlement of the 

matter there was a delay in lodging the FIR. He exhibited the 

FIR as Exhibit 1 and his signature as Exhibit 1(1). 

10. During his cross examination PW1 stated that North 

Bongaigaon O.P is at a distance of about 200 metres from his 

home. He also stated on 13/1/2011 Ajay Ghosh lodged an FIR 

against him and his family members and only after that he 

lodged this FIR.  

11. PW2 (Sudhir Ghosh) stated that at the time of occurrence he 

was milking his cows in the cowshed. He heard his son and 

daughter shout and came to the place of occurrence and saw 

that his son had received injury in his right hand. PW2 stated 
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that his son told him that Ajay Ghosh had hit him. PW2 

further stated that Ajay threatened them that if the case is not 

withdrawn he could cut them. When they raised alarm Ajay 

ran away and while leaving he fell down near the gate and 

received injuries. After that they went to police and police 

made requisition to Swagat Hospital for his treatment. 

12. In his cross examination PW2 stated that he did not see Ajay 

Ghosh hit his son. Defence contradicted him with regard to his 

statement U/s 161 Cr.P.C wherein he had stated that he was 

not home at the time of occurrence and confirmed the 

contradiction through the Investigating Officer i.e. PW6. This 

is a material contradiction and his deposition in court is 

totally in conflict with what he stated before the Investigating 

Officer.   

13.  PW3 (Geeta Ghosh) stated that on the day of Chath Puja in 

the year 2011 Ajay Ghosh and Subhash Ghosh came to her 

father’s house and assaulted her asking her to withdraw the 

case she had filed against her husband Ajay Ghosh. She 

stated that her brother was sleeping inside the house and he 

came after hearing commotion and then Ajay Ghosh hit him 

with a lathi on his hand and while running away he fell down 

near the gate.  

14. During her cross examination she stated that her brother 

lodged a case on that day itself. Defence contradicted her 

regarding her statement that she stated in Court that Ajay 

Ghosh hit her brother with a lathi whereas in her statement 

made before police she omitted to say that Ajay Ghosh hit her 

brother with a lathi. 

15. PW4 (Rajendra Mahato) stated that on the day of Chath Puja 

he went to the house of Sudhir Ghosh to bring milk and when 

he reached near the gate he heard commotion and after some 

time he saw 3/ 4 men come out of the house among which one 

man fell down and again got up and went away. He stated that 

after that he went inside he saw that Ratan Ghosh had 
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received injuries on his hand. He also stated that he learnt 

from the people of the house that Ajay Ghosh had caused the 

injury. 

16. During his cross examination he stated that he has not seen 

Ajay Ghosh hit Ratan Ghosh and that he heard from Ratan 

Ghosh that Ajay hit him. He also stated that he does not know 

how Ratan Ghosh received injury. 

17. PW5 (Sanatan Sarkar) stated that he heard about the incident. 

PW6 is the investigating Officer and he stated that 

investigation was commenced after receiving FIR on 

17/11/11. On 1/11/11 police requisition was made for 

medical check up of Ratan Ghosh at Swagat Hospital. But 

PW6 could not show that the police requisition made on 

1/11/11 was entered into the General Diary. He also stated 

during cross examination that he did not record statements of 

neighbouring people. 

 

18.  Now let me point out here the defence plea taken by the 

accused Ajay Ghosh during his examination U/s 313 Cr.P.C. 

Accused Ajoy Ghosh stated that on the date of occurrence his 

relatives went to his wife’s house to discuss about the matter. 

After going from the house of his wife, his relatives told him to 

visit his wife and accordingly he went there but just when he 

reached near the gate of his wife’s house Ratan Ghosh came 

running from inside and started to punch him and kick him 

holding his collar. After that Sudhir Ghosh, Renubala Ghosh, 

Geeta Ghosh, Himangshu Ghosh and Khokan Ghosh all 

started beating him. PW4 stated that Himangshu Ghosh and 

Ratan Ghosh beat him with iron rod.  

 

19.  So from the statement of the accused made U/s 313 Cr.P.C it 

can be assumed that on the relevant day the relatives of Ajay 

Ghosh went to their place to discuss and later on Ajoy Ghosh 

also went there after the relatives left and there was a quarrel 

between Ajoy Ghosh and his wife’s family members. Hence it 
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would be inappropriate to hold that Ajay Ghosh committed 

criminal trespass because his presence at the place of 

occurrence does not amount to trespass. 

 

20.  From the statement of defence and the evidence on record it is 

seen that on the one hand defence tried to prove through cross 

examination of PW2 that he was not at his house at the time 

of occurrence whereas on the other hand defence plea is that 

PW2 assaulted the accused when he went there. This implies 

that the defence plea and the contradiction of the statement of 

PW2 taken by the defence are mutually conflicting.  

 

21.  PW5 is not an eye witness. He is a hearsay witness. PW4 

stated to have seen 3 or 4 men come out of the house but he 

did not state that he saw Ajay Ghosh hit Ratan Ghosh. PW1, 2 

and 3 corroborate each other. But before relying on the 

evidence of these three witnesses I must point out here the 

ratio laid down by the Hon’ble Supreme Court of India in  AIR 

2007 SC 31 ( Avtar Singh versus State of Punjab). The 

Hon’ble Supreme Court has ruled that “where prosecution 

case rests on the evidences of eye witnesses who were 

inimically disposed towards the accused, the rule of 

caution must strictly be applied”. PW1, 2 and 3 are related 

and admittedly there is enmity between the accused and the 

family of his wife Geeta Ghosh. PW3 Geeta Ghosh had lodged 

a case against accused in which he was convicted. This fact 

finds mention in the FIR as well as in the evidence of the PWs. 

Taking into consideration the prevailing enmity between the 

accused and the PWs and the history of litigation between 

them, care should be taken while considering their evidences. 

 

22.  Let us now again consider the evidence of the PW1, 2 and 3 in 

the light of the above discussion. PW2 admitted in is cross 

examination that he did not see Ajay Ghosh hit his son. When 

he reached the place of occurrence already his son had 
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received injury according to this witness. Again PW3 omitted 

to state before police that Ajay Ghosh hit her brother. This 

omission amounts to contradiction and this contradiction is 

decisive of the fate of the prosecution case. 

 

23. Moreover one important point to be noted is that there was no 

immediate reporting of the occurrence. FIR was lodged after 

the lapse of seventeen days. In fact it is worthwhile to mention 

that the FIR was lodged only when Ajay Ghosh lodged the FIR 

against the family members of Geeta Ghosh. The delay in 

lodging FIR should be considered in the light of other facts and 

circumstances of the case (Ramdas and Ors. v. State of 

Maharashtra (2007) 2 SCC 170). The facts and 

circumstances of the present case taken as a whole give the 

impression that the case of the prosecution is a fabricated one. 

Therefore in my considered opinion the accused must be given 

the benefit of doubt. Hence I find that the accused is not 

guilty. 

 

 

Order 

The accused person namely Ajay Ghosh is hereby acquitted of the 

offences and set at liberty forthwith. Bail Bonds are extended to a 

period of six months. Given under the hand and seal of this court 

on this the 16th day of September 2013. 

 

       Syeda Farida Afzal Zinnat, AJS 

       J.M (1st CLASS) BONGAIGAON 
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LIST OF WITNESSES: 

1. PW1: Ratan Ghosh 

2. PW2: Sudhir Ghosh 

3. PW4: Geeta Ghosh 

4. PW4: Rajendra Mahato 

5. PW5: Sanatan Sarkar 

6. PW6: Bidyut Dutta 

 

LIST OF EXHIBITS: 

1. Ext 1: FIR 

2. Ext 1(1): signature of the PW1 

3. Exhibit 2: Charge Sheet 

4. Exhibit 2(1): Signature of PW6 i.e. Investigating Officer 

 

 


