
No. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT: BONGAIGAON

IN THE COURT OF MUNSIFF AT BONGAIGAON

Money Suit No. 09 of 2017

Present: Surajit Das

Munsiff, Bongaigaon

Thursday, the 11th day of April, 2019.

1 Dimbeswar Ray

..........Plaintiff

Versus

1 Ganesh Ch. Ray

.............Defendant

This suit coming on for final hearing on 14.03.2019 in

presence of:–

Learned Advocate for the Plaintiff: P Sarma

Learned Advocate for the Defendant: K Chakraborty

And having stood for consideration to this day, the Court delivered the
following judgment:-

JUDGMENT

1. The case of the plaintiff, Dimbeswar Ray is that in the year 2015,

the defendant Ganesh Ch Ray had requested financial help from

him.  Accordingly,  the  plaintiff  paid  Rs  1,80,000/-  to  the

defendant out of which Rs 1 lakh was paid in cash in the month
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of February, 2015 and the remaining Rs 80,000/- was deposited

in the account of the defendant on 06-04-2015. The defendant

assured  the  plaintiff  that  the  same would  be  repaid  within  6

months. But the defendant never paid. The plaintiff on 10-10-

2015, 11-10-2016 and 10-01-2017 requested the defendant to

return the money but the defendant did not pay any heed. As

such the plaintiff on 31-05-2017 served a legal notice upon the

defendant but the defendant did not give any reply. Hence the

plaintiff has filed this suit praying for a decree for realization of

Rs 1,80,000/- from the defendant along with interest etc.
2. The  defendant  filed  WS  cum  Counter  Claim.   The  defendant

claimed  that  in  the  year  2015,  the  plaintiff  requested  the

defendant  to  provide  financial  help  of  Rs.  2,00,000/-.

Accordingly,  the defendant on 25.02.2015 gave an amount of

Rs. 1,80,000/- to the plaintiff on a condition that the plaintiff will

repay the amount within 6 months.  The plaintiff returned Rs.

80,000/-  to  the  defendant  on  06.04.2015  by  depositing  the

amount  in  the  account  of  the  defendant.   After  that  the

defendant and his wife made several request to the plaintiff to

return the amount but the plaintiff did not pay any heed and

kept avoiding the defendant.  When the defendant was absent

from  his  house,  the  plaintiff  had  sent  a  pleaders  notice  by

alleging  false  stories.   The  defendant  has  claimed  that  the

plaintiff’s  story  is  false  and  concocted  and  his  liable  to  be

dismissed.
3. The plaintiff filed WS against the Counter Claim.  The plaintiff

has stated that he had never obtained any financial help from

the defendant and actually it  was the plaintiff who had given

financial help to the defendant.  
4. On the basis of the pleadings, the following issues were framed:

(a) Whether there is cause of action for filing the

suit?
(b) Whether the plaintiff is entitled to a decree

for  realization  of  Rs.  1,80,000/-  from  the

defendant?  
(c) Whether the parties are entitled to any other

relief/reliefs claimed?    
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5. The plaintiff examined 2 PWs whereas the defendant examined 3

DWs.
6. This  Court  has  heard  the  arguments  of  both  sides  and  has

perused the record.
7. DISCUSSIONS, DECISIONS AND REASONS THEREFOR

8. Issue No (a)

This  issue  relates  to  the  question  as  to

whether  there  is  cause  of  action  for  filing  the  suit.  Cause  of

action in simple words can be said to be the breach or violation

of any alleged right for which the suit is brought. The plaintiff as

PW-1  has  claimed  that  he  had  paid  Rs  1,  80,000/-  to  the

defendant out of which Rs 1 lakh was paid in cash in the month

of February, 2015 and the remaining Rs 80,000/- was deposited

in the account of the defendant on 06-04-2015. The defendant

on the other hand has claimed that on 25-02-2015 the defendant

paid  an  amount  of  Rs  1,  80,000/-  to  the  plaintiff  which  the

plaintiff was to return within 6 months. The plaintiff returned Rs

80,000/- by depositing the same in the account of the defendant

on 06-04-2015. But the plaintiff did not pay the remaining Rs 1

lakh. These averments of facts give a subtle hint that there is

indeed a cause of action which necessitated the filing of this suit.

9. Issue No (b)

The plaintiff as PW-1 has claimed that he had

paid Rs 1, 80,000/- to the defendant out of which Rs 1 lakh was

paid in cash in the month of February, 2015 and the remaining

Rs 80,000/- was deposited in the account of the defendant on

06-04-2015. 
The  defendant  on  the  other  hand  has

claimed that on 25-02-2015 the defendant paid an amount of Rs
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1, 80,000/- to the plaintiff which the plaintiff was to return within

6 months. The plaintiff returned Rs 80,000/- by depositing the

same in the account of the defendant on 06-04-2015. But the

plaintiff did not pay the remaining Rs 1 lakh.
Thus,  it  is  an admitted fact that Rs 80,000

was deposited by the plaintiff in the account of the defendant on

06-04-2015.  The  part  which  is  not  admitted  is  that  the

contrasting claim of Rs 1, 80,000/- being lent by the plaintiff to

the defendant and vice versa.
The  PW-1  in  his  cross  examination  has

admitted that no agreement was executed with regard to the

payment of  the money.  PW-1 also could  not  say  the date on

which Rs 1 lakh was paid to the defendant. 
It  is  certain  that  there  was  no  agreement

between  the  plaintiff  and  the  defendant  for  payment  of  the

money. From the cross examination of the PW-2, it appears that

the PW-2 did not see any money being paid to the defendant or

both parties entering into any agreement. The cross examination

of  the  plaintiff  itself  proves  beyond  doubt  that  there  was  no

agreement at all, either written or oral, with regard to payment

of money.
If  there  is  no  agreement,  then  simply

payment of money by one party to the other will not suffice. 
The plaintiff has claimed that the defendant

did not reply to the legal notice sent by the plaintiff and from

that it can be inferred that the defendant admitted the plaintiff’s

claim and was avoiding payment.
But this does not help the plaintiff’s case in

any way since it has been proved there was no agreement at all

between the plaintiff and the defendant for payment of money.
Coming to the claim of the defendant, it can

be said that the defendant too failed to prove that he had lent Rs

1,80,000/- to the plaintiff and the plaintiff was still required to

pay Rs 1 lakh.  It is an admitted fact that the defendant received

Rs.  80,000/-  from the  plaintiff.   So  it  was  the  burden  of  the

defendant to show that Rs. 80,000/- was a part of the money

which was lent by him to the plaintiff.  But the defendant has not
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been able to prove that by way of satisfactory evidence.  The

defendant as DW-1 also admitted that he had not executed any

written  agreement  regarding  the  lending  of  money  to  the

plaintiff.  DW-2 and DW-3 did not have any personal knowledge

about the execution of any agreement between the plaintiff and

the defendant.  The said DWs also did not see Rs. 1,80,000/-

being given by the defendant to the plaintiff.  It is only the claim

of the defendant that Rs. 1,80,000/- was lent to the plaintiff.  But

the  defendant  could  not  substantiate  his  claim  by  way  of

satisfactory evidence.  Moreover the defendant also could not

submit his reply to the legal notice sent by the plaintiff. Hence, it

can be said that the defendant has not been able to establish his

claims.   
Thus, in view of the above, this Court is of

the opinion that both sides have failed to establish their claims. 

Issue No (c) 

In view of the findings in Issue No (b) there is no

scope for deliberation on this issue. 

10. ORDER

The suit  of  the plaintiff is  dismissed on contest without

costs.  Counter Claim is also dismissed without costs.

Prepare a decree accordingly.

Given under the hand and seal of this court on this the

11th day of April, 2019.

Sd/-

Munsiff
      Bongaigaon
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APPENDIX

Plaintiff’s Witnesses: 

PW-1: Dimbeswar Ray

PW-2: Jogodish Ray

Plaintiff’s Exhibits:

Exhibit 1: Copy of Legal Notice served upon
the   defendant.

Exhibit 2: Copy of money deposit receipt.

Defendant’s witnesses: 

DW-1: Ganesh Ch. Ray

DW-2: Jatin Pathak

DW-3: Ram Krishna Ray

Defendant’s Exhibits:  None

Sd/-

Munsiff

Bongaigaon
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