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 IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, 

BONGAIGAON 

PRESENT: SYEDA FARIDA AFZAL ZINNAT 

MISC. CASE NO: 34/13 

FIROZA KHATUN @ BEGUM     FIRST PARTY 

     VERSUS 

NUR MOHAMMAD @ BABLU    SECOND PARTY 

 

U/S 127 of the Code of Criminal Procedure 

 

FOR THE FIRST PARTY: MR. P. BAIDYA, MISS MONALISA RAY, 

LEAARNED ADVOCATES 

 

FOR THE SECOND PARTY: MR. R. DEBNATH, MRS. P. 

CHAKRABARTY, LEARNED ADVOCATES 

 

EVIDENCE RECORDED ON: 12/9/2013, 16/9/2013 

ARGUMENTS HEARD ON: 16/9/2013 

JUDGMENT DELIVERED ON: 16/9/2013 

 

     JUDGMENT 

 

1. This proceeding has arisen out of a petition 

U/s/127 of the Code of Criminal Procedure filed by 
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the first party claiming enhancement of maintenance 

allowance from Rs.800/- per month to Rs. 4000/- per 

month in view of rise of price of essential 

commodities and education of her daughter. Since 

there is a rise in price of essential commodities 

and she has to provide for her daughter’s education 

this enhancement is sought. It is claimed that the 

second party owns a truck and a Tata Sumo and has 

immovable property from which his monthly income is 

about Rs. 20,000/-. Hence this petition.  

 

2.  Notice was issued to the second party. The second 

party appeared and contested the case by filing 

written statement stating therein that the second 

party failed to show in her petition the change in 

the circumstances and the price hike. It is stated 

in the written statement that the second party 

resides in BTAD area and works a labour on daily 

wage basis and that due to continuous bandh in BTAD 

area the second party hardly earns around Rs.1500/- 

(Rupees One Thousand and Five Hundred Only) per 

month. He also stated in the written statement that 

he has to provide for his aged parents and to pay 

monthly maintenance to the first party and her 

daughter he has to take loans from different 

individuals. Further it is also stated that the 

second party does not have any moveable or 

immovable property and that in view of the National 

Food Security Ordinance, 2013 enacted by the Govt. 

Of India the first would surely get benefit from 

the said enactment and her basic needs would be 

fulfilled. It is also stated in the written 

statement that so far as the education of the child 

is concerned the Govt. Of India has also enacted 

the Right to Education Act, 2009 to provide free 

and compulsory education to all children till 
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fourteen years of age. Hence prayed for dismissal 

of the petition. 

 

3. Upon perusal of the pleadings the following points 

are taken up for consideration: 

 

Whether the first party is entitled to enhancement 

and if so, to what extent? 

 

4. In support of their pleas both the parties examined 

themselves. I have gone through the arguments put 

forward by the learned counsels of both sides and 

gone through the Evidence on Record. 

 

 

DISCUSSION ON EVIDENCE, DECISION AND REASONS 

THEREOF: 

 

5. The first party as PW1 stated that she has been 

receiving Rs.500/- for herself and Rs.300/- for her 

minor daughter as monthly maintenance allowance 

from the second party since 19/6/2009. She stated 

that her daughter is five and a half years old now 

and she has started to go to school and  at present 

the prices of all the essential commodities have 

increased and so it is very difficult to live on 

Rs. 800/-. She also stated that her husband has 

vehicles which he drives himself for livelihood and 

also has immovable property. 

6. Learned counsel for the second party cross examined 

the PW1. In her cross examination she stated that 

she did not submit any document to prove that she 

has admitted her daughter in School and that her 

husband has property and vehicle. 

7. Second party stated that his father stays with him 

and he has no constant source of income and that he 
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earns only Rs. 2500/- per month and cannot pay 

enhanced rate of maintenance to his wife but he is 

willing to take her back.  

8. During cross examination he stated that he has 

married for the second time and has a daughter from 

his second wife. He also stated during cross 

examination that he is paying maintenance regularly 

to the first party.  

9. Although the first party has not submitted any 

document to substantiate that her daughter is 

studying but it is natural that a girl of her age 

would start to go school. The National Food 

Security Ordinance, 2013 and the Right to Education 

Act, 2009 cannot over ride the provisions of 

Section 125 of the Code of Criminal Procedure and 

no man can shift his responsibility to provide 

maintenance to his wife and children to the 

Government by dint of any Act or Ordinance enacted 

by the Government for the benefit of the weaker 

section of the society. When the order for monthly 

maintenance was passed by the Learned S.D.J.M (S) 

the daughter was only one and a half years old and 

now she is five and a half years old. Further it is 

needles to mention that there has been a 

considerable rise in the price of essential 

commodities in past two years. It is quite obvious 

that maintaining two lives on Rs. 800/- is quite 

impossible. 

10. Further I would also like to point out that the 

second party stated that he cannot afford enhanced 

rate of maintenance but he is willing to take the 

first party and her daughter back which implies 

that he can afford to bear their expenditures at 

this prevailing conditions of price index. It is 

also worthwhile to mention here that the second 

party is providing for his second wife and the 
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daughter from the second wife and so it can be 

assumed that he is very much capable of providing a 

family. Moreover he stated that he is paying 

maintenance to the first party and her daughter 

regularly which also implies that he has constant 

source of income and the plea that he has to take 

loan from others to pay maintenance is baseless. 

11. Considering the discussions made above I allow 

the petition. Considering the status of the parties 

as well as the present inflation in my considered 

opinion the first party is entitled to get monthly 

maintenance allowance of Rs. 2000/-  for herself 

and Rs.1000/- for her minor daughter from the 

second party. The point is determined in favour of 

the first party. 

 

Order 

In the result, the petition is allowed.  Henceforth the 

first party will get maintenance allowance of Rs. 

2000/- per month for herself and Rs. 1000/- per month 

for her minor daughter from the second party from the 

date of the petition. 

This petition is disposed off accordingly. 

Given under the hand and seal of this court on this the 

16th day of September, 2013. 

 

     Syeda Farida Afzal Zinnat, AJS 

     J.M (1
st
 CLASS) BONGAIGAON 


