
 ORDER

17-11-2018

Both sides are represented.

Both sides were heard on the petition

filed by the petitioners under Order 21 Rule 32 r/w S 144 and S 151

CPC.

The  petitioners  have  stated  that  the

petitioners as plaintiffs earlier filed TS No 18/06 praying for declaration

of right, title and interest over 3 plots of lands against the OP. The OP

did not appear in the suit and the suit was decreed ex parte on 30-08-

06. The petitioners were granted right, title and interest over the suit

lands. The petitioners filed T Ex No 10/09 for executing the said decree

and the same executed and disposed of vide order dated 17-02-2010.

The petitioners were enjoying the possession when suddenly on 02-02-

14, the OP illegally dispossessed the petitioners. The petitioners then

filed Demarcation Case No 34/15 where notice was served upon the OP

but the OP never appeared and Circle Officer passed an order on 19-

03-2015.  The  said  order  reflected  the  entire  scenario.  Hence  the

petitioners  have  filed  this  petition  restoring  the  possession  of  the

petitioners over the suit lands after evicting the OP.

 The OP filed written objection stating

that after the OP got the possession over the suit lands, a fresh cause

of action arose where the only relief is by filing a separate suit. The OP

has also denied dispossessing the petitioners on 02-02-14. In fact the

OP went on to say that  the petitioners  earlier  filed Misc(J)  Case No

24/10 praying for restoration of possession where they stated that they

were dispossessed by the OP on 18-02-2010. The said Misc Case was

disposed  of  on  29-03-2010  where  it  was  mentioned  that  the  Court

seized to have jurisdiction once the execution case was disposed of

and new cause of action had arose on 18-02-2010. The petitioners then



filed a review petition under Order 47 Rule 1 CPC which was registered

as Misc (J) Case No 36/10. The said review petition was rejected by the

Court on 16-08-2010. The OP has stated that the petitioners have filed

this petition after concealing the entire facts. Thus the OP has prayed

for dismissal of the petition.

This Court has perused the record.

It appears to be true that the petitioners filed

Misc  (J)  Case  No  24/10  under  Order  21  Rule  32  CPC  praying  for

restoration of possession. The petitioners filed the said petition on 23-

02-2010 where they stated that they were dispossessed by the OP on

18-02-2010. The said petition was dismissed by this  Court  on 29-3-

2010  mentioning  that  the  Court  became  functus  officio  after  the

execution of the said decree. 

After  dismissal  of  the  said  petition,  the

petitioners again have filed a similar petition praying for similar reliefs.

What has changed is the date when the cause of action arose. Now the

question  which  comes  to  mind  is  if  the  petitioners  were  really

dispossessed on 18-02-2010, how come they were dispossessed on 02-

02-2014. There is no any explanation to that end.  

 Both  the  petitions  filed  by  the  petitioners

deal with the same subject matter and same reliefs. But only the date

of cause of action has been changed. Now without any explanation as

to how they were subsequently dispossessed on 02-02-14, it has to be

believed that  the cause  of  action  arose actually  on  18-02-2010.  So

once the cause of action started on 18-02-2010, it will continue to run

from that date and there is no question of a similar cause of action

arising on a subsequent date.

 The present  petition is  accordingly  rejected

being barred by res judicata. 

Sd/-

Munsiff,

       Bongaigaon.


