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DH and petitioner are represented.
The  petitioner,  Chotu  Jha  filed  this

petition under Order 21 Rule 97 and 99 CPC praying for staying

the execution proceedings so that he can ascertain his title by

filing a separate suit against the DH.
The petitioner has stated that he along

with others have been living over the decretal land since years

and  had  no  idea  regarding  the  pendency  of  the  suit.  The

petitioner came to know about the present proceedings only on

07th of March, 2018 when the DH had taken step to execute the

decree. The petitioner further submitted that he has not been

made a party in the suit for which his rights over the disputed

land could not be determined.
The  DH  on  the  other  hand  has

objected to the said prayer by stating that the petitioner being a

third party has no locus to file the present petition.

Resistance  or  obstruction  to

possession of immovable property 

    (1)Where the holder of  a decree for

the possession of immovable property or the purchaser of any

such  property  sold  in  execution  of  a  decree  is  resisted  or

obstructed  by  any  person  in  obtaining  possession  of  the

property, he may make an application to the Court complaining

of such resistance or obstruction.

   (2)  Where  any  application  is  made

under sub-rule (1), the Court shall proceed to adjudicate upon

the  application  in  accordance  with  the  provisions  herein

contained.

Thus  whenever  the  DH  is  resisted  or

obstructed by any person and such resistance and obstruction is



brought into the record, then it is the duty of the DH to file an

application  under  Rule  97  so  that  the  rights  of  all  the

stakeholders  can  be  examined  and  determined  as  provided

under Rule 101. 

Now  it  might  be  argued  that  in  view  of

number  of  judgments  of  the Apex Court  including the  one  in

Brahmdeo Choudhary vs Rishikesh Prasad Jaiswal1, the stranger

need not wait for being dispossessed and his grievance can be

entertained itself prior to being dispossessed. 

The present petition, though being filed under Rule

97 and 99, lacks the ingredients which are necessary so.  The

petition has been filed for staying the execution proceeding so

that he can file a suit against the DH. The above prayer cannot

be  entertained  as  Order  21  is  all  inclusive  and  provides  the

mechanism  to  determine  the  questions  as  to  right,  title  and

interest of the stakeholders. 

The  reports  of  the  bailiff  and  the  O/C,

Bongaigaon PS dated 12-03-18 show that the decree could not

be executed as there  was resistance  from the JDs  as well  as

strangers.

Since it has already been brought to notice

the presence of strangers in the decretal land whose rights are

yet to be determined and who have to be evicted in order to

execute the present decree, this Court deems it fit to direct the

DH to file an application under Order 21 Rule 97 CPC against the

petitioner and anybody who might have stakes over the decretal

land and have offered resistance during execution process. 

With that direction, this Misc Case is disposed

of. 

Sd/-

Munsiff, Bongaigaon.
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