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HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

 

District: Bongaigaon 

 

IN THE ORIGINAL COURT OF THE MUNSIFF BONGAIGAON 

 

Present: - Syeda Farida Afzal Zinnat, AJS 

 

Dated: - 19TH July 2013 

 

MONEY SUIT 3 / 2012 

 

Plaintiff: 

 

Sri Kamakhya Prasad Nath 

S/O Late Padma Lochan Nath 

Village Noonmati, P.O Hatipota (Salkocha) 

P.S Chapar, District Dhubri, Assam 

 

Versus 

     Defendants: 

1. Sivam Brothers Nakati Hill Stone Quarry No. 1, represented by 

its partners:  

(i) Sri Rudra Kanta Nath 

S/o Late Mrigen Chandra Nath 

 

(ii) Sri Amalendu Ch Nath 

S/o Late Padma Lochan Nath 

, 

(iii) Sri Nanda Debnath 
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S/o Sri Dhirendra Chandra 

 

           

This suit/ case coming on for final hearing on 29th day of June 2013, in 

the presence of:- 

Sri Samir Saha, Advocate for the plaintiff 

 

Mr. Samir Sarkar, Advocate for the defendant 

 

 

And having stood for consideration to this day, the court delivered the 

following judgment. 

 

 

JUDGEMENT 

 

(This is a money suit for recovery of money with interest.) 

 

1. Plaintiffs Case: Plaintiff and the defendants know each other and 

because of the cordial relationship the plaintiff paid an amount of 

Rs.200, 000/- as loan to the defendant No. 1 on 8/11/2010 by 

executing a deed of agreement for financial help for the business 

of their firm. Defendants No. (ii) and (iii) signed as witness in the 

agreement according to the terms of which the defendants are to 

repay the loan amount within four months with 6% interest. The 

defendants could not repay the money within four months and 

requested the plaintiff to extend the period of returning the loan 

amount. At this the plaintiff executed another deed of agreement 

on 10/3/2011 extending the period of repayment for another two 

months but the defendants failed to repay the amount within the 

extended period too. After demanding repayment of the money 

several times the plaintiff, finding no other alternative served a 

Pleaders Notice to the defendants on 18/8/2011 but the defendants 
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did not repay the loan amount. The plaintiff has filed a criminal 

case against the defendants which is still pending in Court. Hence 

this suit for recovery of the money with interest. 

2. The defendants contested the suit by filing written statement and 

took the pleas of lack of cause of action, non maintainability, and 

mis-joinder of unnecessary parties.  It is claimed by the 

defendants that no firm exists and the defendants are not 

partners of any firm. It is stated in the written statement that the 

defendant No. (ii) and (iii) never took any loan from the plaintiff. 

The defendant No. (i) entered into the agreement with the 

plaintiff on 8/11/2010 to take the loan for investing in the Hill 

Stone quarry business. It is stated that the defendant No. (ii) and 

(iii) have no liability towards the plaintiff as they had not taken 

any loan from the plaintiff and that they put their signatures in 

the agreement dated 10/3/2011 and not in the agreement dated 

8/11/2010. On 20/3/2011 the defendant No. (i) transferred his 

vehicle bearing registration number  AS-19-A-6899 to the plaintiff 

showing the amount of sale price as Rs. 1,30,000 which is adjusted 

with the loan amount of Rs. 200, 000/- and only Rs. 70,000/- is left 

to be repaid but the plaintiff is claiming the entire loan amount 

fraudulently. The defendants denied receiving any Pleader’s 

Notice. Thus the defendants pleaded for dismissing the case.  

  

3. Upon the pleadings of the parties my learned predecessor in office 

framed the following issues in this suit- 

 

1) Whether there is cause of action? 

2) Whether the suit is bad for mis joinder of unnecessary parties? 

3) Whether the defendant No. 2 and 3 are liable to repay the loan 

amount to the plaintiff? 

4) Whether the plaintiff is entitled to get the decree as prayed for? 

5) To what other relief (s) the plaintiff is entitled to? 
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4. Both sides examined witnesses and plaintiff side exhibited some 

documents. I have carefully examined the evidence and perused 

the documents. My decisions on the above issues are as follows:- 

 

Discussion on evidence, decision and reasons thereof: 

 

Decision on Issue no. 1 

5.  Cause of action arises when a material fact is alleged by one 

party and the same is denied by the other party. Cause of action is 

a bundle of facts which taken with the law applicable to them 

gives the plaintiff a right to relief against the defendant. It 

consists of every fact which is necessary to be proved to entitle the 

plaintiff to a decree. Here the plaintiff has claimed repayment of 

the amount of loan from the defendants. The plaintiff has to prove 

the existence of facts to show that he is entitled to the loan 

amount. Hence there is cause of action.  Accordingly this issue is 

decided in the affirmative. There is cause of action. 

 

Decision on Issue No.2 and 3:  

6.  PW1 has stated that the defendants took a loan of Rs. 200, 000/- 

as partners of Sivam Brothers Nakati Hills Stone Quarry No. 1. 

PW1 has relied on two documents which are exhibited as Exhibit 

1 and Exhibit 2. I have perused the deed of agreements dated 

8/11/2010 (Exhibit 1) and 10/3/2011 (Exhibit 2). Exhibit 1 has been 

entered into by the plaintiff and defendant Rudra Kanta Nath. 

According to Exhibit 1 defendant Rudra Kanta Nath, as president 

of Sivam Brothers Nakati Hills Stone Quarry No. 1 took a loan of 

Rs. 200,000/- from the plaintiff in witness whereof Amalendu Ch 

Nath and Nanda Debnath put their signatures.  Again perusal of 

Exhibit 2 shows that Amalendu Ch Nath and Nanda Debnath are 

members of Sivam Brothers Nakati Hills Stone Quarry No. 1 

whereas Rudra Kanta Nath is the president of the said firm. The 
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execution of both the agreements has been admitted by the 

defendants who proved the documents by admitting their 

signatures in the documents. The defendants have not denied 

execution of both the agreements. According to Exhibit 2 the 

second party i.e. all the three representatives of the defendant 

firm undertook to repay the loan amount within two months. 

Therefore in order to effectively adjudicate the controversy in 

question the presence of all the three representatives of the firm is 

necessary. Hence it follows that the suit is not bad for mis joinder 

of parties and all the three defendants as representatives of the 

said firm are liable to repay the loan amount. These two issues are 

decided accordingly. 

 

 

 

 

 

DECISION ON ISSUE NO.4 AND 5: 

 

7.  For the sake of convenience issues No. 4 and 5 are taken up 

together for decision. The PWs have stated that plaintiff paid Rs. 

2000, 000/- to the defendant Rudra Kanta Nath and there is an 

agreement to that effect which is exhibited as Exhibit 1. Perusal of 

Exhibit 1 shows that indeed there was an agreement between the 

plaintiff and Rudra Kanta Nath according to which Rudra Kanta 

Nath was to repay the amount of loan amounting to Rs. 2000, 

000/- within four months with 6% interest to the plaintiff. 

Defendant No. (ii) and (iii) i.e. Amalendu Ch Nath and Nanda 

Debnath are witnesses to this agreement. In their written 

statement the defendants have admitted that Rudra Kanta Nath 

took the loan of Rs. 200, 000/- from the plaintiff and that 

Amalendu Ch Nath and Nanda Debnath put their signatures as 

witnesses in the Exhibit 1. During cross examination DW1 (Rudra 
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Kanta Nath) admitted to have taken the amount from the 

plaintiff. The defendants claimed in their written statement as 

well as in their evidence in chief that Rudra Kanta Nath 

transferred his four wheeler vehicle bearing registration number  

AS-19-A-6899 to the plaintiff showing the amount of sale price as 

Rs. 1,30,000 which is adjusted with the loan amount of Rs. 200, 

000/- and only Rs. 70,000/- is left to be repaid. But the defendant 

side has not submitted any document of transfer of the vehicle as 

claimed by them. Hence the plea of adjust of the loan amount by 

way of transferring a vehicle amounting to Rs. 1,30,000/- is not 

based on any documentary proof and is not acceptable. The 

defendants have failed to show that they have repaid the amount 

of loan. Therefore in my considered opinion the plaintiff is entitled 

to recover the loan amount with interest. These two issues are 

decided accordingly. 

 

Order    

The suit is decreed on contest with cost. 

 Prepare decree accordingly within 15 days. 

Given under my hand and seal of this Court on this the 19th day of 

July 2013. 

      Syeda Farida Afzal Zinnat 

      Munsiff, Bongaigaon 

 

 

APPENDIX 

Witness for the plaintiff:-  

 

 

1. PW1 : Kamakya Prasad Nath 

2. PW2 : Bibha Rani Nath 

3. PW3: Rajanikata Nath 
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Witness for the defendant:  

1. DW1: Rudra Kanta Nath 

2. DW2: Amalendu Ch Nath 

 

3.  Exhibits for the plaintiff:    

 

Exhibit 1: Agreement dated 8/11/11  

Exhibit 1 (i) to 1(iii):  signatures of plaintiff 

Exhibit 1 (iv) to 1 (vi): signatures of Rudra Kanta Nath 

Exhibit 1(vii): Signature of Amalendu Ch Nath 

Exhibit 2: Agreement dated 10/3/11 

Exhibit 2 (i) to 2 (iii): signature of plaintiff 

Exhibit 2 (iv) to 2 (vi): signature of Rudra Kanta Nath 

Exhibit 2(vii) to 2 (ix): Signatures of Amalendu Ch Nath 

 

 

4. Exhibits for the defendant: NIL 

 

 

 

 

 


