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HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT: BONGAIGAON

IN THE COURT OF MUNSIFF AT BONGAIGAON

Title Suit No. 23 of 2016

Present: Surajit Das

Munsiff, Bongaigaon

Friday, the 12th day of October, 2018.

1. Joimoti Das and Ors

..........Plaintiffs

Versus

1. Chandra Roy and Ors
.............Defendants

This suit coming on for final hearing on 24.09.2018 in

presence of:–

Learned Advocate for the Plaintiffs: J Saha

Learned Advocate for the Defendant: H Das

And having stood for consideration to this day, the Courtdelivered the
following judgment:-

J U D G M E N T

1. The case of the plaintiffs in brief is that Bhupen Das was the sole

owner of a plot of land measuring 2B 2K 7L covered by Dag No.

348/364 and Patta No. 145 at Village: Borbila, Dist. Bongaigaon.

This 2B 2K 7L is the Schedule A land of the plaint. Bhupen Das

has been missing since 22.08.2015 and taking advantage of his

absence,  the  defendants  were  trying  to  disturb  the  peaceful

possession of the plaintiffs over the Schedule A land. There is a

pond in the eastern part of the Schedule A land. The defendants

1 | P a g e



by constructing an underground pipe has been disposing their

garbage into  the  pond.  The defendants  have constructed the

pipe  underneath  a  road.  As  a  result  of  that,  the  pond  has

become polluted as the plaintiffs have been using the same as a

fishery. This act of the defendants has been causing nuisance as

well as health hazards to the plaintiffs. The plaintiffs on 25-05-

2016 attempted to construct a fence on the eastern boundary of

the Schedule A land but the defendants stopped the plaintiffs

from doing so. Hence finding no alternative, the plaintiffs have

filed this suit praying for declaration that the defendants are not

entitled to pass dirty sewage water and garbage into the land of

the plaintiffs, mandatory injunction directing the defendants to

close  the  drain  created  through  the  road  by  removing  the

underground pipe, permanent injunction etc.
2. The defendants filed WS denying the claims of the plaintiffs. The

defendants  have  stated  that  they  have  been  residing  on  the

eastern side adjacent to a village road situated in the eastern

boundary of the Schedule A land. The defendants in fact have

admitted  that  they  have  been  letting  out  their  garbage  by

constructing  an  underground  pipe  through  the  road  but  the

same was falling not in the pond but in a drain on the side of the

road near  to  the pond.  Moreover  the bamboos grown by  the

plaintiffs by the side of the pond were polluting the pond. The

defendants have stated that the plaintiffs were not entitled to

seek  mandatory  injunction  and  ought  to  have  approached  a

proper  forum for  seeking  relief  as  the  defendants  have  been

letting out sewage in the drain with the help of an underground

pipe and not in the pond. Thus the defendants have prayed for

dismissal of the suit.
3. On the basis of the pleadings, the following issues were framed:

a Whether there is any cause of action for the suit?
b Whether the suit is maintainable?
c Whether  the  defendants  have  created  nuisance  by

throwing garbage into the pond situated on the plot of

land measuring 2 (two) bighas 2 (two) kathas and 7
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(seven) lessas (more particularly described in Schedule

‘A’ of the plaint) belonging to the plaintiffs?
d Whether the defendants have made a drain by setting

underground pipe through the road  connecting  their

land  to  the  land  of  the  plaintiffs  (more  particularly

described in Schedule ‘A’ of the plaint) and are letting

out  their  dirty  water  into  the  land  of  the  plaintiffs

particularly the pond situated therein and are creating

nuisance?
e Whether the plaintiffs are entitled to the relief prayed

for or any other relief (s)?    

4. The  plaintiffs  examined  3  PWs  whereas  the  defendants

examined none.
5. This  Court  has  heard  the  arguments  of  both  sides  and  has

perused the record.

6. DISCUSSIONS, DECISIONS AND REASONS THEREFOR

7. Issue Nos (a) and (b)

These  issues  relate  to  the  questions  as  to

whether there is cause of action for filing the suit and whether

the suit is maintainable or not. Cause of action in simple words

can be said to be the breach or violation of any alleged right for

which the suit is brought. In the instant case, the plaintiffs have

stated that the defendants have been disposing of their sewage

in the pond situated in the plaintiffs’ land. The defendants on the

other hand have stated that their sewage water falls in a drain

by the side of a road and not in the pond. These averments of

facts give a subtle hint that there is indeed a cause of action

which necessitated the filing of this suit.
With regard to the maintainability, there are

no specific averments in the WS to show that  the suit  is  not

maintainable. There is nothing in the WS to show that the suit is
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not maintainable. Accordingly,  both  the

issues are decided in favour of the plaintiffs. 

8. Issue Nos (c) and (d)
The  apple  of  discord  between  both  the

parties is whether the sewage is let out by the underground pipe

directly into the pond of the plaintiffs or it opens into the drain

by the side of the village road. It is an admitted position that the

defendants indeed let out their sewage through an underground

pipe. The point which to be seen is whether the sewage enters

the suit land or not.  
PW-1 Dhiraj Das in his deposition has stated

that  the  defendants  had  been  trying  to  disturb  the  peaceful

possession of the plaintiffs over the Schedule A land. There is a

pond in the eastern part of the Schedule A land. The defendants

by constructing an underground pipe have been disposing their

garbage into  the  pond.  The defendants  have constructed the

pipe underneath a road which opened up into the pond. As a

result the pond has become polluted as the plaintiffs have been

using the same as a fishery. This act of the defendants has been

causing nuisance as well as health hazards to the plaintiffs.
In his cross examination PW-1 has deposed

that there was a road in the northern side of the suit land. The

pond was situated between the road and the PW-1’s house. The

pond was situated at around ½ B of land. The PW-1 denied the

suggestion that the defendants had not dug any drain in the suit

land. The PW-1 also stated that the road was supervised by the

panchayat. The PW-1 was then cross examined as to whether he

had  brought  the  dispute  to  the  notice  of  the  concerned

authorities. The PW-1 answered in the negative. The PW-1 also

stated that he could not tell when the defendants had dug the

drain or when he had asked the defendants to close it. 
Now if the cross examination of the PW-1 is

examined, it is seen that no questions have been put to the PW-

1 challenging  the  fact  that  the  underground  opened  into  the

pond  and  not  into  the  roadside  drain.  The  PW-1  in  his

examination in chief has reiterated the claims of his plaint that
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the underground drain opened into the pond situated in the suit

land bringing with it sewage and garbage from the defendants’

property.  
The PW-1 was suggested that the defendants

had not dug any drain in the suit land. But the source of the

controversy was with regard to the opening of the underground

drain. The existence of the underground drain is not in dispute.

Even PW-2 in his cross examination deposed that there was a

drain in the disputed land which went by the side of the road.

PW-2 could not say in whose land the drain was situated. 
PW-3 Ram Prasad Adhikary deposed that the

defendants had been disposing their sewage into the pond of the

plaintiffs by constructing an underground pipe through the road.

There was no drainage system near the road but the defendants

had dug a drain in the boundary of the suit land after the filing of

the suit. In his cross examination, PW-3 deposed that he had not

seen the defendants digging the drain. PW-3 further stated that

the pond was situated at an arm’s length from the drain. 
From  the  entire  examination  and  cross

examination of the PWs, it is clear that the fact of defendants’

letting out their garbage into the pond of the plaintiffs have gone

unchallenged. There is nothing in the cross examination of the

PWs to suggest that the sewage indeed fell into the drain and

not into the pond. 
The defendants’ story was that they disposed

their  sewage into the drain with the help of  the underground

pipe.  The  defendants  not  only  could  bring  their  story  during

cross  examination  but  also  did  not  adduce  any  evidence  in

support of their pleadings. 
With regard to the plaintiffs not taking up the

matter before the appropriate forum, it  can be said that such

action is not necessary. If the defendants infringes the right over

the suit land by disposing garbage into the plaintiffs’ pond, then

the plaintiffs are entitled to seek reliefs of injunction against the

defendants  in  the  present  suit  itself.  On  the  same note,  this

Court also cannot direct the defendants to remove or dismantle
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the underground pipe situated beneath the public road as this

suit is not concerned with public nuisance. 
In  view  of  the  above,  this  Court  is  of  the

opinion  that  the  defendants  by  constructing  an  underground

pipe have been disposing their  garbage into the pond of  the

plaintiffs. 

9. Issue No (e)
Plaintiffs are entitled to the following reliefs:

(a) Declaration that the defendants are not entitled to

dispose their garbage and dirty water into the suit

land;
(b) Plaintiffs are also entitled to close the opening of

the underground pipe in the suit land;
(c) Permanent  injunction  restraining  the  defendants,

their men, servants, agents etc from disposing their

sewage into the suit land;
(d) Costs.

The  plaintiffs  have  also  sought  mandatory

injunction directing the defendants to close the drain situated

in the road and also remove the underground pipe beneath the

road.  But these reliefs cannot be granted in this  suit  as the

same have been sought to be done over a public road and the

government has not been made a party in the suit. Only those

reliefs which are concerned with the suit land can be given in

the present suit.
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10. ORDER

The suit of the plaintiffs is decreed on contest with

costs with the following reliefs: 

(a) Declaration that the defendants are not entitled to

dispose their garbage and dirty water into the suit

land;
(b) Plaintiffs are also entitled to close the opening of

the underground pipe in the suit land;
(c) Permanent  injunction  restraining  the  defendants,

their men, servants, agents etc from disposing their

sewage into the suit land;
(d) Costs.

Prepare a decree accordingly.

Given under the hand and seal of this Court on this

the 12th day of October, 2018 at Bongaigaon.

Munsiff 

Bongaigaon

APPENDIX
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A)     Plaintiffs’  Witnesses: 

PW 1: Dhiraj Das

PW 2: Samir Adhikary

PW 3:  Ram Prasad Adhikary 

B)     Plaintiffs’  Exhibits:

Exhibit 1: Land Holding Certificate

Exhibit 2: Certified copy of jamabandi

Exhibit 3 to 6: Photographs

C)     Defendants’ witness: 

None

D)     Defendants’ Exhibits: 

None

Sd/-

Munsiff 

Bongaigaon
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