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HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT: BONGAIGAON

IN THE COURT OF MUNSIFF AT BONGAIGAON

Title Suit No. 07 of 2018

Present: Surajit Das

Munsiff, Bongaigaon

 21th day of December, 2018.

1. Md. Abdul Kayum Ansari

..........Plaintiff

Versus

1. The State of Assam &Ors
.............Defendants

This suit coming on for final hearing on 07.12.2018 in

presence of:–

Learned Advocate for the Plaintiff: H.P. Karmakar

Learned Advocate for the Defendants: Smti. C. Choudhury

And having stood for consideration to this day, the Courtdelivered the
following judgment:-

J U D G M E N T

1. The case of the plaintiff is that the plaintiff was the owner of

the plot of land measuring 11L covered by the Patta no. 36

(old)/187(new) and Dag no. 231 situated at Bongaigaon Town

Pt-IV, under Bongaigaon Revenue Circle. The said plot of land
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is the Schedule A claim. The Schedule A was muted in the

favour of the plaintiff vide order dated 20.12.2013, passed by

the  Circle  Officer  in  partition  case  No.  19/2013-14.  The

plaintiff constructed RCC building over the Schedule A. The

plaintiff then entered into a house rent agreement with the

defendantNo. 2 on 16.04.2014, for a period of three months

and  again  on  08.07.2014,  for  another  three  months   for

letting out the house as a go down for keeping Lubi pump set

(2 HP), vide memo no. BNG/Pump set/2013-14. Accordingly,

the plaintiff rented two rooms of the said RCC building to the

defendantNo. 2, measuring 10 ft x 15ft ech. These two rooms

are  the  schedule  Bproperty  of  the  plaintiff  or  the  suit

premises. The monthly rent of the saidgo down was fixed @

of Rs. 4,500/- per month as per Englishcalendar month. The

defendantNo 2 did not pay the house rent to theplaintiff till

date from 16.04.2014. The plaintiff requested the defendants

several times for paying the rent. But thedefendants did not

pay  any  heed.  The  plaintiff  also  sent  a  letter  to  the

defendantNo.  2  on  25.03.2015,  for  payment  of  the  arrear

rent.  But  the  defendant  did  not  reply.  The  plaintiff  again

requested the defendants through a letter dated 12.03.2016.

But no reply was given by the defendants. Another letter was

sent  on  11.08.2016  addressed  to  the  defendantNo.  3,  for

realising the arrear house rent amounting to Rs. 1.30,500/-.

But  the  defendant  did  not  reply.  On  13.02.2017,  the

defendants paid an amount of Rs. 49,500/- to the plaintiff as

house rent from the month of March, 2014, to January 2015.

After that the plaintiff requested defendants several times to

release the arrear rents.  But the defendants have not paid

the house rent from February, 2015 till the date of filing the

suit.  The  plaintiff  even  sent  a  notice  u/s  80  of  CPC  on

09.11.2017, which was registered on 15.11.2017, through his

Advocate  claiming  arrear  rent  amounting  to  Rs.  1,53,000/-

from the  defendants  till  the  month  of  October,  2017.  The

defendants  on  February,  2018,  paid  an  amount  of  Rs.
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1,03,000/-  to  the  plaintiff  as  arrear  rent.  Therefore,  the

plaintiff  is  entitled  to  get  an  amount  of  Rs.  63,500/-

fromthedefendants.  The  defendantsdefaulted  in  making

payment of house rent and hence liable to be evicted from

the suit premises. Thus, plaintiff has filed this suit praying for

khas  possession  over  the  suit  premises  by  evicting  the

defendants, recovery of arrear rent amounting to Rs. 63,500/-

till the month of January, 2018 and recovery of the rent from

the month of 1st February, 2018 till the date of eviction of the

defendants etc. 
2. The defendants appeared and filed W/S. The defendants have

admitted  that  an  agreement  of  rent  of  two  rooms  of  the

plaintiff was executed on 16.04.2014, between the parties for

a  period  of  three  months  to  store  Lubi  pump set  with  an

intention  that  the  pump  will  be  distributed  amongst  the

beneficiaries  of  the  concerned  project.  Three  another

agreements  made  for  another  three  months  for  keeping

pump sets.  The defendantside also submitted that it is their

higher authority who has to provide budget, accord sanction

and  release  the  money  for  paying  house  rent  of  the

concerned division. As such due to delay in official procedure,

the  payment  could  not  be  made.  The  defendants  also

submitted that theplaintiff is entitled to get an amount of Rs.

54,000/- till the month of January, 2018.  But, not Rs. 63,000/-

as claimed by the plaintiff. The defendants stated the plaintiff

do not have any prima facie case and accordingly the suit is

liable to be dismissed. 
3. On  the  basis  of  the  pleadings,  the  following  issues  were

framed:
(a) Whether there is cause of action for the suit?
(b) Whether the suit is not maintainable as the

plaintiff has failed to serve notice u/s 80 CPC

to  the  State  of  Assam  and  also  have  not

mentioned why notice has to be waived u/s

80(2) CPC?
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(c) Whether the plaintiff is entitled to a decree

for recovery of khas possession by evicting

the defendants?
(d) Whether the plaintiff is entitled to a decree

for recovery of arrear rent of Rs. 63,500/- till

the month of January, 2018?
(e) Whether the plaintiff is entitled to a decree

for  recover  of  rent  from  the  month  of

February,  2018  till  the  date  of  eviction  of

defendants or?
(f) Whether the parties are entitled to any other

relief/reliefs/claim?

4. The plaintiff filed evidence on Affidavit of one PW, whereas

the defendants did not adduce any evidence. 

5. This Court has heard the arguments of both the sides and has

perused the record.

6. DECISIONS,  DISCUSSIONS  AND  REASONS

THEREFOR

7. Issue No (a)

Cause of action in simple words can be

said to be the breach or violation of  any alleged right for

which the suit is brought. In the instant case, the plaintiff has

claimed that  the defendants have defaulted in paying the

rent  and  are  liable  to  be  evicted.  The  defendants  on  the

other hand have claimed that they have not defaulted and

since there being no fixed mode of payment, the defendants

have stated that they would pay the remaining amount as

soon  as  the  budget  is  sanctioned  by  the  Govt.  These

averments of facts give a subtle hint that there is indeed a

cause of action which necessitated the filing of this suit.

8. Issue No (b)
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  The  defendants  have  stated  that  the

plaintiff  failed  to  serve  notice  u/s  80  CPC  to  the  State  of

Assam but it is seen that the plaintiff has issued notice u/s 80

CPC to the Deputy Commissioner as well as to the Divisional

Officer, Barpeta Soil Conservation Division. Since the plaintiff

has  already  issued  notice  u/s  80  CPC  to  the  Deputy

Commissioner, hence not issuing separate notice u/s 80 CPC

to the State of Assam is not material. 
 Accordingly, issue is decided in favour

of the plaintiff.   

9. Issue Nos (c), (d) and (e)
Section 5 of  The Assam Urban Areas

Rent  Control  Act,  1962  provides  bar  against  passing  and

execution of decree and orders for ejection of tenants. S 5(1)

(e) provides that a tenant maybe evicted if he has not paid

the rent lawfully due from him in respect of the house within

a fortnight of its falling due.

This means that a tenant has to pay the rent

within a fortnight of its falling due. So it needs to be found

out when the rent is said to have fallen due. 

The plaintiff has stated that he had entered

into a house rent agreement with the defendant No.  2 on

16.04.2014,  for  a  period  of  three  months  and  again  on

08.07.2014,  for  another  three  months   for  letting out  the

house as a go down for keeping Lubipump set (2 HP), vide

memo no. BNG/Pump set/2013-14. 

The agreement was executed on 16-04-2014.

Since the defendants have not disputed the rent, it can be

presumed that the monthly rent is Rs 4,500/-. 
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When the defendants did not pay any rent,

the plaintiff  first  requested the defendant  No 2 through a

letter dated 25-03-2015 for payment of the arrear rent for

the period of April, 2014 till February, 2015. The total arrear

rent for this period of 11 months @Rs 4,500/- should be Rs

49,500/-.

The plaintiff again on 12-03-2016 requested

the  defendant  No  2  to  pay  the  arrear  rent.  This  amount

should be the arrear rent from the month of March, 2015 to

February,  2016.  The total  arrear rent for this period of  12

months @Rs 4,500/- should be Rs 54000/-.

The  plaintiff  sent  another  letter  on  11-08-

2016  to  the  defendant  No  3  requesting  the  payment  of

arrear  rent  till  July,  2016.  The  arrear  for  this  period  of  5

months starting from March, 2016 to July, 2016 @ Rs 4,500/-

is Rs 22,500/-. 

Thus  the  total  arrear  rent  from  the  April,

2014 to July, 2016 is Rs 1, 26,000.

The defendants on 13-02-2017 paid Rs

49,500/- for the period of April, 2014 till February, 2015.

Again  the  plaintiff  on  09-11-2017  sent  a

notice u/s 80 CPC demanding payment of arrear rent up to

October, 2017. 

Therefore the arrear rent after July,2016 for

another period of 15 months till October, 2017 should be Rs

1,93,500/- [Rs 1,26,000/- + Rs 67,500 (Rs 4,500x 15)]

The defendants on the first week of February,

2018 released Rs 1,03,000/-.
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The  total  rent  without  any  deduction  from

April,  2014  to  February,  2018  @  Rs  4,500/-  shall  be  Rs

211,500/-. 

After  deducting  Rs  49,500/-  and  Rs

1,03,000/-,  the  balance  amount  shall  be  Rs59,000/-.

Therefore the plaintiff is entitled to realize balance amount of

Rs 59,000/- from the defendants.

Now coming to the mode of payment, it can

be said  from the above  that  there  was  no fixed mode of

payment. The plaintiff has accepted rent deposited for the

period  of  April,  2014  to  February,  2015  in  the  month  of

February,  2017.  The  plaintiff  also  accepted  another

instalment of Rs 1,03,000/- in the month of February, 2018. 

In Bhawani Sankar Sharma v On the death of

Jugal  Kishore  Garodia,  His  heirs  and  legal  representatives

Smt  Laxmi  Garodia  and  Ors  (1984)  2  GLR  182,  Hon’ble

Gauhati High Court held that in cases of irregular mode of

payment, the rent would fall due on the date the lessor visits

the place of the lessee and the failure of the tenant to clear

the rent within a fortnight from that date would make the

tenant a defaulter.

In  Abdul  Jolil  v  Girija  Sankar  Das  and  Ors

(1985) 2 GLR 66 it was held that the mode of payment was

to  be  decided  according  to  the  agreement  between  the

parties.

In  Ranjit  Kumar  Paul  and Ors v  P  Sen And

Company (1990) 1 GLR 418, it was held that when rent was

payable according to the mutual convenience of the parties,

the question of the tenant being a defaulter on account of

non-payment of rent within a fortnight from the end of the

month cannot arise. 
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In Tilok chand Bajaj v Madanlal Kabra (1991)

1 GLR (NOC) 62 it was held that in case when the rent was

payable at the convenience of the defendant –tenant, though

normally payable from month to month, the tenant cannot

be said to be a defaulter. 

In Dilawar Hazarika v Parminder Singh (1992)

1 GLJ 12 it was held that the question when rent falls due

varies from case to case.  When in spite of  agreement for

payment by the fixed date, the landlord used to collect rent

sometimes on one month and sometimes for 2-3 months or

even more, the rent shall be deemed to fall due on the last

date of the month of landlord’s demand. 

In  Upendra  Chandra  Deb  Roy  v  Smti

Subhasini Deb and 2 Ors (1989) 2 GLR 7 it  was held that

conduct of the parties spreading over a fairly long period of

time  contrary  to  the  agreement  without  any  protest  or

objection from either party may indicate that the agreement

or arrangement in regard to payment or rent between the

parties was modified. 

In Bata India Ltd v Dr PK Das Pvt Ltd (1984) 1

GLR 297 it  was held  that  there  may be an agreement or

arrangement  between the  parties  to  pay  rent  half  yearly,

yearly or after a particular period. The parties may by their

own agreement fix the date when the rent would become

payable. It is that date when the rent is said to have fallen

due and the tenant is given liberty to pay the rent either on

the date when it actually falls due or within a fortnight of its

falling due. If he does not do so, he renders himself liable to

eviction. 

In  President,  North  Lakhimpur  Wholesale

Consumer’s  Co Operative  Society  Ltd  &Ors  v  Babul  Dutta

2016 (1)  GLJ  531 it  was  held  that  if  the  plaintiff  used  to

accept  rent  for  several  months  together,  subsequently  he
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cannot raise a plea of defaulter for non-depositing rent on

monthly basis. 

In the present case, there was no fixed

mode of payment. The conduct of the parties suggests that

rent was deposited at  the convenience of  the defendants.

Though the demands were being made from the year 2015,

yet  some  portion  of  the  rent  was  deposited  in  2017.

Generally the law regarding when the rent fell due in cases

where no fixed mode of payment are there is thatthe rent

shall be deemed to fall due on the last date of the month of

landlord’s demand. 

Similarly there is no fixed date when

the rent fell due. The Hon’ble Gauhati High Court in Shri Jugal

Kishore  Joshi  v  Sri  Babulal  Kucheria  and  others  (CRP  No

25/09) in light of the judgment in Tushar Kanti Dev v Sulata

Choudhury  and  Ors  (2002  STPL  1399  Gauhati)  held  that

since  there  was  no due  date,  the  question  of  committing

default cannot arise.

Hence  the  law  is  clear.  Cases  where

there are no due dates, the question of default cannot arise. 

In  Ram  Karanji  More  v  Keshar  Dev

Jalan 1996 (2) GLT 526 it was held that “ even in case of

monthly payment, landlord may agree to accept the rent at

the convenience of  the tenant  but  this  indulgence cannot

change the nature of monthly tenancy even to accommodate

the tenant in some given circumstances. The landlord may

accept  rent  beyond  the  stipulated  period  of  tenancy  in

certain  occasion  but  this  cannot  be  a  deviation  from  the

payment  of  rent  at  the  stipulated  date.  In  that  case  for

ascertaining  the  mode  of  payment  and  default  therefore,

Court requires to determine it according to conduct of the

parties on the basis of the evidence and the circumstances

appearing in evidence.” 
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If  the  law  laid  down  in  Ram  Karanji

More  v  Keshar  Dev Jalan  (supra)  reflected  in  Abdul  Matin

Choudhury and Another vs Nityananda Dutta Banik [1997 (2)

GLT 590] and Rikham Chand Babulal & Ors v Kunjalal Sureka

& Sons (supra) is gone through, it is found that the Hon’ble

High Court has been very much clear in cases where there is

a doubt as to due date. In those hazy scenarios, the guiding

beacon  is  the  conduct  of  both  the  parties  which  can  be

ascertained from the evidence. 

But the conduct of the parties shows

that  even  after  making  demands  through  notices,  the

defendants have made payments which were accepted by

the  plaintiff.  Therefore  there  was  no  fixed  pattern  for

payment of rent. If the rent for the period of April, 2014 to

February,  2015 can be paid on February,  2017 even after

repeated requests, therefore it appears that there is still time

for  the  payment  of  the  arrear  rent  and  the  defendants

cannot be called defaulters. 

It  appears  that  the  defendants  are

depositing  the  rent  at  their  own  convenience.  The

defendants  have  tendered  the  rent  after  delay  of  several

months from the demand notices. The rent so deposited was

accepted by the plaintiff thereby negating any fixed pattern

for payment of rent.

In view of the above, it cannot be said

that the defendants have defaulted in payment of the rent. 

10. Issue No (f) 

In view of the findings in other issues,

there is no scope for any deliberation in this issue. 
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11. ORDER

The  suit  of  the  plaintiff  is  dismissed  on  contest

without costs. 

Prepare a decree accordingly.

Given under the hand and seal of this Court on this

the 21st day of December, 2018 at Bongaigaon.

Munsiff

Bongaigaon
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APPENDIX

A      Plaintiff’s Witnesses: 

PW 1: Abdul Kayum Ansari

B      Plaintiff’s Exhibits:

Exhibit 1: Letter dated 12.03.2016 

Exhibit 2:  Seizure list dated 01.04.2014

 Exhibit 3: Advocate Notice  

C      Defendant’s witnesses: 

None

D      Defendant’s Exhibits: 

None 

Sd/-

Munsiff,

Bongaigaon
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