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HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT: BONGAIGAON

IN THE COURT OF MUNSIFF AT BONGAIGAON

Title Suit (M) No. 12 of 2018

Present: Surajit Das

Munsiff, Bongaigaon

Wednesday, the 19thday of December, 2018.

1. Zubair Hekim

..........Plaintiff

Versus

1. Sahera Khatun
2. Haidar Ali Mondal
3. Omisa Bibi

.............Defendants

This suit coming on for final hearing on 19.12.2018 in

presence of:–

Learned Advocate for the Plaintiff: K Chakraborty

Learned Advocate for the Defendants: P Baidya

And having stood for consideration to this day, the Court delivered the
following judgment:-

J U D G M E N T

1. The case of the plaintiff in brief is that the plaintiff, Zubair Hekim

married the defendant No. 1 Sahera Khatun on 19-12-2013. After
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living together for 1 and ½ months of marriage, the defendant

No. 1 developed mental illness and her father, the defendant No.

2 took her  back to  his  home.  After  that  the plaintiff  and the

defendant  No.  1  started  living  together  at  the  house  of

defendant No. 2 till October, 2017 and out of the wedlock, three

children were born to them. The plaintiff used to work at Sikim

and whenever he returned from work, he lived in the house of

the defendant No. 2. On 15-10-2016, the defendants asked the

plaintiff to bring money in order to construct his house within the

compound of defendant No. 2. When the plaintiff refused, the

defendants misbehaved with the plaintiff and drove him out of

their  house.  The  plaintiff  asked  the  defendant  no.1  to  return

back  to  her  matrimonial  home  along  with  her  children.  The

defendant No. 1 wanted to come but the defendant No. 2 and 3

did not let her to come and live in her matrimonial home. The

defendant No.2 even threatened the plaintiff that if he did not

construct  his house within defendant  No.  2’s  compound, then

defendant  No.  1  would  not  be  allowed  to  live  with  him.The

plaintiff  made several  attempts  to  bring  the  defendant  No.  1

back but the co-defendants did not allow his wife to come.
2. The defendants have appeared and filed W/S denying the claims

of  the  plaintiff.  The  defendants  have  admitted  the  marriage

between  plaintiff  and  defendant  No.  1.  The  defendants  have

stated that out of the wedlock, three children were born to the

couple. After six months of the marriage the plaintiff demanded

Rs. 6000/- from the defendant No. 1 and also took the money

from the defendant No. 2. After that both of them lived together

for  another  two  months.  Then  plaintiff  again  demanded  Rs.

60,000/- from the defendant No. 1. When the defendant No. 1

refused the plaintiff started torturing the defendant No. 1. Even

relatives of the plaintiff tried to kill the defendant No. 1. In the

month of January 2016, the plaintiff drove the defendant No. 1

out of his house. After that the defendant No. 1 took shelter in

her  father’s  house.  In  September,  2016,  the  plaintiff  and  his

family kept the defendant No. 1 at their uncle’s house in Chapar,
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where she spent eleven days. There the defendant no. 1 was

again assaulted and also have to pay Rs. 5,000/- to the plaintiff’s

uncle. The defendant s have also stated that the plaintiff did not

attend mediation in the case filed u/s 125 CrPC. More over the

plaintiff’s  father  had  also  filed  a  false  criminal  case  against

defendant  No.  1.  In  view  of  all  these,  the  defendants  have

prayed for dismissal of the suit. 

3. On the basis of the pleadings, following issues were framed:
(a) Whether there is  cause of  action for  filing the

suit?
(b) Whether the plaintiff is entitled to a decree for

directing the defendant no. 1 to return back at

her matrimonial home and lead conjugal life with

the plaintiff? 
(c) Whether the plaintiff is entitled to a decree for

directing the defendant no. 2 and 3 to send back

the  defendant  no.  1  at  her  matrimonial  home

and  allow  her  to  lead  conjugal  life  with  the

plaintiff?   
(d) Whether  the  parties  are  entitled  to  any  other

relief/reliefs/claim?    

4. The plaintiff has examined 2 PWs whereas the defendants did

not examine any witnesses.
5. This  Court  has  heard  the  arguments  of  both  sides  and  has

perused the record. 

6. DISCUSSIONS, DECISIONS AND REASONS THEREFOR

7. Issue No (a)
Cause of action in simple words can be

said to be the breach or violation of any alleged right for which

the suit is brought. In the present case, the plaintiff has stated

that the defendant No. 1 wanted to live with him but because of

the  co-defendants,  it  has  not  been  possible  to  do  so.  The

defendants on the other had have stated that the plaintiff has
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driven the defendant No. 1 out of his house after torturing her

and  hence  there  is  no  question  of  living  together  with  the

plaintiff. These averments of facts give a subtle hint that there

is indeed a cause of action which necessitated the filing of this

suit.

8. Issue Nos (b) and (c)

The  plaintiff  has  claimed  restitution  of

conjugal rights stating that though his wife, the defendant No.  1

wanted to live with him yet the co-defendants did not allow her to

do so. 

The plaintiff as PW-1 has stated that he had

married the defendant No. 1 Sahera Khatun on 19-12-2013. After

living together for 1 and ½ months of marriage, the defendant No. 1

developed mental illness and her father the defendant No. 2 took

her back to his home. After that the PW-1 and the defendant No. 1

started living together at the house of defendant No. 2 till October,

2017 and out of the wedlock, three children were born to them. The

PW-1 used to work at Sikim and whenever he returned from work,

he lived in the house of the defendant No. 2. On 15-10-2016, the

defendants asked the PW-1 to bring money in order to construct his

house within the compound of  defendant No.  2.  When the PW-1

refused, the defendants misbehave with the PW-1 and drove him

out of their house. The PW-1 asked the defendant no.1 to return

back  to  her  matrimonial  home  along  with  her  children.  The

defendant No. 1 wanted to come but the defendant No. 2 and 3 did

not  let  her  to  come  and  live  in  her  matrimonial  home.  The

defendant  No.2  even  threatened  the  PW-1  that  if  he  did  not

construct  his  house  within  defendant  No.  2’s  compound,  then

defendant No. 1 would not be allowed to live with him. The PW-1

made several attempts to bring the defendant No. 1 back but the

co-defendants did not allow his wife to come.

During  cross-examination,  the  PW-1  has

denied  various  suggestion  put  by  the  defendant  side.  PW-1 also
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deposed that in order to settle their dispute, a public meeting was

held where the president of the village panchayat was present. PW-

1 also deposed in his cross-examination that a case u/s 498-A IPC

was filed against him by the defendants on the allegation that the

plaintiff  and  his  relatives  demanded  money  and  assaulted  the

defendant No.  1.  PW-1 also stated that a maintenance case was

pending  against  him.  PW-1  also  stated  that  several  dates  were

given in the maintenance case for compromise but when the case

could not be settled through mediation, it again proceeded.

The relief of restitution of conjugal rights by

compelling the wife to live with the husband is an equitable relief

and the Court must satisfy itself whether the party seeking the relief

has come with clean hands before granting such relief. 

In Itwari v. Asghari AIR 1960 ALLAHABAD 684 (V 47

C  196),  the  law  as  regards  restitution  of  conjugal  rights  where

parties have married under the muslim law was explained as under:

6. A marriage between Mohammedans is a civil contract and a suit

for  restitution  of  conjugal  rights  is  nothing  more  than  an

enforcement  of  the  right  to  consortium under  this  contract.  The

Court assists the husband by an order compelling the wife to return

to cohabitation with the husband. "Disobedience to the order of the

Court  would  be  enforceable  by  imprisonment  of  the  wife  or

attachment of her property, or both". Moonshee Buzloor Ruheem v.

Shumsoonissa Begum, 11 Moo Ind App 551 (609). Abdul Kadir v.

Salima, ILR 8 All 149 (FB). 

But a decree for specific performance of a contract is an equitable

relief and it is within the discretion of the Court to grant or refuse it

in accordance with equitable principles. In Abdul Kadir's case ILR 8

All 149 (FB), it was held that in a suit for conjugal rights, the Courts

in India shall function as mixed Courts of equity and be guided by

principles of  equity well established under English  Jurisprudence.
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One of  them is  that  the  Court  shall  take  into  consideration  the

conduct of the person who asks for specific performance. 

If the Court feels, on the evidence before it, that he has not come to

the Court with clean hands or that his own conduct as a party has

been unworthy, or his suit has been filed with ulterior motives and

not in good faith, or that it would be unjust to compel the wife to

live with him, it may refuse him assistance altogether. The Court

will  also  be  justified  in  refusing  specific  performance  where  the

performance of the contract would involve some hardship on the

defendant which he did not foresee, whereas its nonperformance

would involve no such hardship on the plaintiff. 

Thus  what  we  can  understand  is  that  a

Mohammedan marriage is somewhat a civil contract and restitution

of  conjugal  rights  amounted  to  enforcing  that  contract.  Since

special  performance  is  an  equitable  relief,  the  Court  must  see

whether the conduct of the party seeking such relief is trustworthy

and legitimate. The Court may also refuse such relief if  from the

evidence on record it appears that compelling the wife to live with

the husband would be unjust and involve hardship on her.

In the present suit, it has come to light that

there was a dispute between both sides and a series of litigations

was filed by both the sides.  Even a public meeting was held for

settlement of the disputes. It does not end there. A criminal case

u/s 498A IPC and a case u/s 125 CrPC were filed by the defendant

No  1  against  the  plaintiff.  The  filing  of  these  cases  imply  the

brewing  of  severe  trouble  between  the  parties.  Compelling  the

defendant  No  1  to  live  with  the  plaintiff  in  such  a  hostile  and

turbulent environment would not only be wrong but may also have

serious repercussions with regard to the life of the defendant No 1.

Cases u/s 498A IPC with allegations of cruelty and harassment are

not filed by jubilant spouses enjoying the fruits of a ripe marital

relationship.  Without an ounce of fracas, a wife, in a bright sunny

morning, would not choose to visit a police station for filing an FIR
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u/s 498A against her husband. Definitely there has to be something

which forced both the sides to file cases against each other. The

villagers also tried to settle the dispute by holding a public meeting.

All these point to a situation where a relief of

restitution would not be favourable and accurate.

Accordingly,  both  the  issues  are  decided

against the plaintiff. 

9. Issue No (d)
 In view of the findings in the above issues,

there is no scope for deliberation on this issue. 

ORDER

The suit  of  the plaintiff is  dismissed on contest without

costs.

Prepare a decree accordingly.

Given under the hand and seal of this Court on this the

19th day of December, 2018 at Bongaigaon.

Sd/-

Munsiff, Bongaigaon
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APPENDIX

Plaintiff’s Witnesses: 

PW-1:  Zubair Hekim

PW-2:  MdAshraful Hoque

Plaintiff’s Exhibits:

None 

Defendants’ witnesses: 

None

Defendants’ Exhibits: 

None

Sd/-

Munsiff, 

Bongaigaon
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