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HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT: BONGAIGAON

IN THE COURT OF MUNSIFF AT BONGAIGAON

Title Suit (M) No. 22 of 2018

Present: Surajit Das

Munsiff, Bongaigaon

Friday, the 3rdday of May, 2019.

1. Samed Ali

..........Plaintiff

Versus

1. Mohiran Bibi
2. Sobhan Ali
3. Atab Ali
4. Sabar Ali

        .............Defendants

This suit coming on for final hearing on 20.04.2019in

presence of:–

Learned Advocate for the Plaintiff: P Baidya

Learned Advocate for the Defendants: J Hoque

And having stood for consideration to this day, the Court delivered the
following judgment:-

J U D G M E N T
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1. The suit of the plaintiff, Samed Ali  in brief is that the plaintiff

married the defendant No. 1 Mohiran Bibi 30 years ago as per

Muslim Shariat Law. No child was born to the couple. After 10

years of living together, the plaintiff took permission from the

defendant No. 1 and performed his 2nd marriage with Anowara

Bibi.  The  plaintiff  had  3  children  with  Anowara  Bibi.  On

20.06.2017,  the  defendant  No.  1  asked  the  plaintiff  to  get

separated  from  her  and  also  pay  the  defendant  No.  1  Rs.

10,000/-  with which she would do milk  business.  The plaintiff

gave her Rs. 5000/- and with that amount the defendant No. 1

started  milk  business.  6  months  ago,  a  house  under  the  IAY

scheme amounting to Rs. 1.5 Lakhs was sanctioned in the name

of defendant No. 1.  When the contractor could not construct the

house  as  per  Government  drawing,  the  plaintiff  made  a

complaint before the DC, Bongaigaon and accordingly the work

was stopped. When the work was stopped, the defendant No. 1

started  quarrelling  with  the  plaintiff  and  blamed  him  for  the

stopping of work. On 15.06.2018, the co-defendants threatened

to kill the plaintiff and his 2nd wife. The plaintiff has claimed that

the defendant No. 1 has withdrawn from his society without any

just and reasonable cause. Thus the plaintiff has filed this suit

praying for restitution of conjugal rights with the defendant No.

1etc. 
2. The defendants filed WS denying the claims of the plaintiff. The

defendants  claimed  that  25  years  ago,  the  plaintiff  had

performed  his  2nd marriage  as  no  child  was  born  with  the

defendant No. 1. After 2nd marriage the plaintiff and his 2nd wife

started torturing the defendant No 1.  Around 20 years ago, the

defendant  no  1  was  driven  out  from  her  matrimonial  home.

Since then the defendant No. 1 resided alone by making a hut

and during that long period of 20 years, the plaintiff never made

any attempts to resume his marital life with the defendant No. 1.

Also the plaintiff never paid any maintenance to the defendant

No. 1. The defendants also stated that due to the initiative of

defendant No. 2 and 3, an IAY house has been sanctioned in the
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name of the defendant No. 1. Knowing the same, the plaintiff

has tried to bring the defendant No. 1 bring back by filing this

false case.  Thus the defendants have prayed for dismissal of the

case of the plaintiff.

3. On the basis of the pleadings, the following issues were framed:

a Whether there is cause of action for filing the suit?
b Whether  the  plaintiff  is  entitled  to  a  decree  for

restitution  of  conjugal  rights  directing  the

defendant No. 1 to come to her matrimonial home

and to restore conjugal life with her husband?
c Whether  the  plaintiff  is  entitled  to  a  decree  for

permanent injunction restraining the defendant No.

2,  3  and 4  from preventing  the  defendant  No.  1

from coming to her matrimonial home to exercise

her conjugal life with the plaintiff?
d Whether  the  parties  are  entitled  to  any  other

relief/reliefs claimed?

4. The plaintiff examined 2 PWs whereas the defendants did not

examine any DWs.
5. This  Court  has  heard  the  arguments  of  both  sides  and  has

perused the record.

6. DISCUSSIONS, DECISIONS AND REASONS THEREFOR

7. Issue No (a)

Cause of action in simple words can be

said to be the breach or violation of any alleged right for which

the suit is brought. In the present case, the plaintiff has stated

that the defendant No. 1 has withdrawn from his society without

any  just  and  reasonable  cause  whereas  the  defendants  have

claimed that the defendant No. 1 was driven out by the plaintiff

and his 2nd wife. These averments of facts give a subtle hint that

there is indeed a cause of action which necessitated the filing of

this suit.
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8. Issue No (b) and (c)

Both the issues are discussed together.
The  relief  of  restitution  of  conjugal

rights  by  compelling  the  wife  to  live  with  the  husband  is  an

equitable  relief  and  the  Court  must  satisfy  itself  whether  the

party  seeking  the  relief  has  come  with  clean  hands  before

granting such relief. 
In  Itwari  v.  Asghari AIR  1960

ALLAHABAD 684 (V 47 C 196), the law as regards restitution of

conjugal rights where parties have married under the muslim

law was explained as under: 
6. A marriage between Mohammedans

is a civil contract and a suit for restitution of conjugal rights is

nothing more than an enforcement of the right to consortium

under this contract. The Court assists the husband by an order

compelling the wife to return to cohabitation with the husband.

"Disobedience to the order of the Court would be enforceable by

imprisonment  of  the  wife  or  attachment  of  her  property,  or

both". Moonshee Buzloor Ruheem v. Shumsoonissa Begum, 11

Moo Ind App 551 (609). Abdul Kadir v. Salima, ILR 8 All 149 (FB). 
But  a  decree  for  specific  performance  of  a  contract  is  an

equitable relief  and it  is  within the discretion of  the Court  to

grant  or  refuse  it  in  accordance  with  equitable  principles.  In

Abdul Kadir's case ILR 8 All 149 (FB), it was held that in a suit for

conjugal  rights,  the  Courts  in  India  shall  function  as  mixed

Courts  of  equity  and  be  guided  by  principles  of  equity  well

established under English Jurisprudence. One of them is that the

Court  shall  take into consideration the conduct of  the person

who asks for specific performance. 
If  the Court  feels,  on the evidence before it,  that he has not

come to the Court with clean hands or that his own conduct as a

party has been unworthy, or his suit has been filed with ulterior

motives  and not  in  good faith,  or  that  it  would  be  unjust  to

compel the wife to live with him, it may refuse him assistance
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altogether.  The Court  will  also be justified in refusing specific

performance  where  the  performance  of  the  contract  would

involve  some  hardship  on  the  defendant  which  he  did  not

foresee,  whereas  its  non-performance  would  involve  no  such

hardship on the plaintiff. 
Thus  what  we  can  understand  is  that  a

Mohammedan  marriage  is  somewhat  a  civil  contract  and

restitution  of  conjugal  rights  amounted  to  enforcing  that

contract.  Since special  performance is  an equitable relief,  the

Court must see whether the conduct of the party seeking such

relief is trustworthy and legitimate. The Court may also refuse

such  relief  if  from  the  evidence  on  record  it  appears  that

compelling the wife to live with the husband would be unjust and

involve hardship on her.
Thus in order to grant a relief of restitution,

the Court must have a clear picture that the situation is rife for

directing one spouse to live with another. If the Court stumbles

upon any material which hints of a hostile environment waiting

to welcome the upset wife, then it should restrict itself in doing

so.
In the present case, the plaintiff has admitted

that he performed second marriage 20 years ago as no child was

born with the defendant No 1. The plaintiff has also stated that

he allowed the defendant No 1 to live separately from 20-06-

2017  and  also  gave  her  Rs  10,000/-  for  doing  business.  The

plaintiff further mentioned that due to stoppage of construction

of the IAY house, quarrelled had broken between the plaintiff and

the  defendants  and  the  defendant  No  2  and  3  allegedly

threatened the plaintiff and his 2nd wife with dire consequences. 
Thus, it appears that the stage is not set for

the defendant No 1 for being directed to live with the plaintiff.

The plaint as well as the evidence suggest that the defendant No

1  was  living  separately  from  the  plaintiff  and  the  plaintiff

admittedly himself facilitated her separate stay by providing her

with money to do milk business. 
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Moreover, the plaintiff has already performed

second marriage for which directing the defendant No 1 to live

together  with  the  plaintiff  and  his  second  wife  may  not  be

suitable. 
Further, the incidents of ruckus between both

sides may hamper the peace of both the sides if directed to stay

together.

All these point to a situation where a relief of

restitution would not be favourable and accurate.

Accordingly,  both  the  issues  are  decided

against the plaintiff.

1. Issue No (d)

In view of the findings in other issues, there

is no scope for any further deliberation in this issue. 

ORDER

The  suit  of  the  plaintiff  is  dismissed  on

contest without costs.

Prepare a decree accordingly.

Given under the hand and seal of this Court

on this the 3rd day of May, 2019 at Bongaigaon.

Sd/-

Munsiff, 

Bongaigaon
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APPENDIX

Plaintiff’s Witnesses: 

PW-1:  Samed Ali

PW-2:  Sajahan Ali

Plaintiff’s Exhibits:

None

Defendant’s witnesses: 

None

Defendant’s Exhibits: 

None

Sd/-

Munsiff, Bongaigaon
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