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Form no. (J) 2 

 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

 

District: Bongaigaon 

 

IN THE ORIGINAL COURT OF THE MUNSIFF BONGAIGAON 

 

Present: - Syeda Farida Afzal Zinnat, AJS 

 

Dated: - 19
TH
 July 2013 

 

TITLE SUIT 36 / 2011 

 

Sri Subhash Mondol (Plaintiff) 

Versus 

Sadhan Barman and others (defendants) 

           

This suit/ case coming on for final hearing on 

5
th
 day of July 2013, in the presence of:- 

M. Rohman, Advocate for the plaintiff 

Mr. N.K.Ghosh, Advocate for the defendants 

 

And having stood for consideration to this day, 

the court delivered the following judgment. 

 

 

JUDGEMENT 

 

1. This is a suit for specific performance 

of contract for sale of a plot of land 
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measuring 1 katha 2 lecha covered by patta 

No. 44 Dag No. 464 situated at village 

Barpathar under Sidli Revenue Circle. The 

case of the plaintiff is that the defendants 

agreed to sell the aforesaid plot of land to 

the plaintiff at a consideration of Rs. 1, 

21,001/- and executed a deed of agreement 

for sale (Baynapatra) on 8/11/2007. The 

defendants received an amount of Rs. 

25,001/- as earnest money and both the 

parties agreed that the balance amount of 

Rs. 96,001/- shall be paid by the plaintiff 

in two instalments, one instalment of Rs. 

50,000/- on 20/11/2007 and the remaining on 

7/1/2008. Due to financial constraint the 

plaintiff could pay only Rs. 40,000/- to the 

defendant on 20/11/2007 and the defendants 

acknowledged the same by putting signatures 

on the overleaf of the deed of agreement for 

sale. On 7/1/2008 the plaintiff paid Rs. 

50,000/- and requested the defendants a few 

days time to give the outstanding amount of 

Rs. 6000/-. The plaintiff approached the 

defendants several times for payment of the 

balance amount but the defendants declined 

to receive the same and to put signatures in 

the application form for permission for sale 

from the concerned authority. On 20/6/2010 

the plaintiff visited the defendants with 

Pradip Ghosh to make payment of the balance 

consideration amount of Rs. 6000/- but the 
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defendants misbehaved with the plaintiff. 

Thereafter the plaintiff issued a pleaders 

notice to the defendants asking them to 

execute the sale deed within fifteen days.  

However the defendants did not respond to 

it. Hence finding no alternative the 

plaintiff instituted this suit for specific 

performance of contract. 

2. The defendants contested the suit by 

filing written statement wherein they took 

the pleas of lack of cause of action, non 

maintainability, and limitation.  It is 

stated in the written statement that the 

plaintiff violated the terms of the 

agreement by paying only Rs. 40,000/- 

instead of Rs. 50,000/- as second 

instalment. The defendants denied having 

received Rs. 50,000/- on 7/1/2008. Further 

the defendants stated that the plaintiff 

never approached them for executing the 

agreement for sale and that the plaintiff 

has paid only Rs.65, 000/- out of the total 

amount of consideration of Rs. 1, 21,001/- 

and thus violated the terms and conditions 

of the agreement and at present they are not 

willing to perform their part of the 

contract. The defendants admitted having 

received the pleaders notice but did not 

respond to it. Thus the defendants prayed 

for dismissing the suit.  
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3. Upon the pleadings of the parties my 

learned predecessor in office framed the 

following issues in this suit- 

 

1) Whether there is cause of action? 

2) Whether the suit is maintainable? 

3) Whether the alleged deed of agreement for 

sale is a contract in the eye of law and 

tenable for specific performance? 

4) Whether the plaintiff is entitled to get 

the decree as prayed for? 

5) To what other relief (s) the plaintiff is 

entitled to? 

In my considered opinion Issue No. 2 and 3 

are required to be amended for better 

appreciation and proper adjudication. Hence 

these two issues amended as follows: 

Issue No. 2: Whether the plaintiff paid an 

amount of Rs. 1, 15,001/- on different 

dates towards the sale consideration? 

Issue No. 3: Whether the plaintiff is ready 

and willing to perform his part of the 

contract?  

 

 

4. Plaintiff examined two witnesses and 

exhibited documents. Defendants did not 

adduce any evidence. I have carefully 

examined the evidence and perused the 

documents. My decisions on the above issues 

are as follows:- 
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Discussion on evidence, decision and reasons 

thereof: 

 

Decision on Issue no. 1 

5.  The rival claims of the parties do give 

rise to a cause of action. Hence this issue 

is decided in the affirmative. 

 

Decision on Issue No.2:  

6.  PW1 has stated that he paid an amount of 

Rs. 25,001/- as earnest money on the date of 

execution of the deed of agreement and an 

amount of Rs. 40,000/- on 20/11/2007 which 

the defendants acknowledged on the over leaf 

of the bainapatra. Plaintiff exhibited the 

bainapatra as Exhibit 1 and his signature as 

Exhibit 1 (1). He also exhibited the 

signatures of the defendants as Exhibit 1(2) 

to Exhibit 1(5). PW2 in his evidence in 

chief reiterated the contents of the plaint. 

The payment of Rs. 65,000/- is not denied by 

the defendants in their written statement. 

But the payment of the second instalment of 

Rs. 50,000/- could not be proved by the 

plaintiff. There is no evidence to show that 

the plaintiff paid the amount of Rs. 

50,000/- as second instalment. PW2 stated 

during his cross examination that at the 

time of paying the second instalment the 

defendants put their signature in a 
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different paper but the plaintiff made no 

attempt to produce that paper where the 

receipt of second instalment of Rs. 50,000/- 

has been acknowledged by the defendants. 

From the evidence on record it becomes 

evident that the defendants have 

acknowledged receipt of Rs, 25,001/- and Rs. 

40,000/- only but the plaintiff could not 

adduce any evidence to prove that the 

defendants received the balance 

consideration amount of Rs. 50,000/- as the 

third instalment. Hence I am of the opinion 

that the plaintiff has not paid an amount of 

Rs. 1, 15,001/- on different dates towards 

the sale consideration. He has paid only Rs. 

65,001/-. This issue is decided in the 

negative. 

 

DECISION ON ISSUE NO.3: 

 

7.  The plaintiff has stated that he is 

always willing and ready to perform his part 

of the contract by paying the balance of Rs. 

6000/- but the defendants are avoiding the 

execution of the deed of agreement. PW2 also 

supported the plaintiff. But as could be 

seen from the discussion in issue No. 2 the 

plaintiff could not prove the payment of the 

third instalment of Rs. 50,000/- as alleged. 

He is willing and ready to pay only Rs. 

6000/-. Therefore in my considered opinion 
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the plaintiff is not ready and willing to 

perform his part of the contract. This issue 

is decided in the negative. 

 

DECISION ON ISSUE NO. 4 AND 5: 

 

8. For the sake of convenience issues No. 4 

and 5 are taken up together for decision. 

Perusal of Exhibit 1 shows that one of the 

terms and conditions of the deed of 

agreement for sale was that in the event of 

failure to pay the instalments in time the 

earnest money shall be forfeited and the 

agreement shall cease to exist. The 

plaintiff could not prove the payment of the 

third instalment. From the decisions in 

issues No. 2 and 3 it follows that the 

plaintiff is not entitled to the decree and 

the relief as prayed for. These two issues 

are decided accordingly. 

 

Order    

The suit is dismissed on contest with cost. 

 Prepare decree accordingly within 15 days. 

Given under my hand and seal of this Court 

on this the 19
th
 day of July 2013. 

      Syeda Farida Afzal 

Zinnat 

      Munsiff, Bongaigaon 
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APPENDIX 

Witness for the plaintiff:-  

 

 

1. PW1 : Subhash Mondol 

2. PW2 : Pradip Ghosh 

 

Witness for the defendant:  

 Nil 

 

1.  Exhibits for the plaintiff:    

 

Exhibit 1: Deed of agreement for sale dated 

8/11/2007 

Exhibit 1 (I):  signature of the plaintiff 

Exhibit 1 (Ii) to 1 (V): signatures of the 

defendants  

Exhibit 2: Pleaders Notice dated 10/11/2010 

Exhibit 3: AD Card 

 

 

2. Exhibits for the defendant: NIL 

 

 

 

 

 


