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 IN THE COURT OF JUDICIAL MAGISTRATE FIRST 

CLASS, BONGAIGAON 

PRESENT: SYEDA FARIDA AFZAL ZINNAT 

 CASE NO: 225/2011 

PRATIMA BISWAS   AGGRIEVED PERSON 

     VERSUS 

AKHIL BISWAS &OTHERS   RESPONDENTS 

 

U/S 12 of THE PROTECTION OF WOMEN from 

DOMESTIC VIOLENCE ACT, 2005 

FOR THE FIRST PARTY: MR. H. DAS, ADVOCATE 

FOR THE SECOND PARTY: MR.S.K. SARKAR, 

ADVOCATE 

EVIDENCE RECORDED ON: 4/9/12, 9/10/12 

ARGUMENTS HEARD ON: 3/12/12, 17/12/12 

JUDGMENT DELIVERED ON: 28.12.2012 

 

   FINAL ORDER 

 

1. This application under Section 12 of the Protection of 

Women from Domestic Violence Act, 2005 (hereinafter 

referred to as „the Act‟) is filed by the applicant above 

named seeking reliefs of protection order under section 18 

of the Act, residence orders under section 19, monetary 

relief under section 20 and compensation order under 

section 22 of the Act against the respondents above 
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named. The applicant narrated inter alia in her 

application that she has been living with the respondents 

at village Borbila, P.S. Manikpur, Dist. Bongaigaon, since 

her marriage to Respondent No. 3 Subrata Biswas on 

24.1.2007. On 25/8/2011 at about 6 pm, the respondent 

No. 2, i.e. Smt. Sabitri Biswas, mother-in-law of the 

aggrieved person physically assaulted her and abused her 

using filthy language alleging that the eating manner of 

the aggrieved person, her body movement etc. are bad and 

she cannot do household work properly. When the 

respondent No. 1 and 3 came back from work on the same 

evening the respondent No. 2 again placed the allegations 

before them and on being infuriated by the respondent 

No.2 they started to torture her brutally. On the next 

morning also the respondents tortured her and drove her 

out of the house in an injured condition. 

2. On 26.8.2011 the aggrieved person lodged a written F.I.R 

at Manikpur P.S. regarding the cruelty inflicted on her 

but the F.I.R. was withdrawn on the basis of compromise 

on 1st September 2011. The aggrieved person was sent for 

medical examination by Manikpur P.S. and the aggrieved 

person stated in her petition that the documents of 

medical examination are with Manikpur P.S.  

3.  It is further stated in the application that as per the 

memorandum of settlement dated 1.9.2011 the aggrieved 

person has been sent to her parental house at village 

Chauraguri along with her minor child and the 

Respondent No. 3 filed a petition for Dissolution of 

Marriage against her under section 13 of the Hindu 

Marriage Act, 1955.  

4. Domestic Incident Report was called for in which the 

Protection Officer has reported all the allegations in the 

affirmative and stated that since the date of separation 

from the Respondents the aggrieved person and her child 

are not getting any maintenance. 

5. The Respondents filed written statement in which they 

denied all the allegations of torture on the aggrieved 

person. According to the respondents the aggrieved 

person started to quarrel with the respondent No. 3 after 

marriage pressurizing him to live separately and on his 

refusal to do so the aggrieved person behaved in a rude 

and violent manner. Nevertheless, the respondent 

continued conjugal life but the aggrieved person 

continued her misbehaviour and quarrelled with the 
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respondent and created a great deal of nuisance. Finding 

no other alternative, the respondent No. 3 was forced to 

live separately but the aggrieved person continued with 

her demands and stopped cooking forcing the respondent 

No. 3 to remain unfed for days together. It is also the 

allegation of the respondents that on 23.8.2011 the 

aggrieved person bit the respondent No. 3 and scratched 

him demanding pocket money. On his inability to give her 

pocket money the aggrieved person left his house along 

with the minor child and lodged F.IR falsely implicating 

Respondent No.3. Further it is stated that the act of the 

aggrieved person amounts to cruelty and as there is no 

chance of reconciliation between the respondent No. 3 and 

the aggrieved person, the Respondent No. 3 has filed a 

suit No. T.S. (D) 85/11 before the Court of Hon‟ble District 

and Sessions Judge, Bongaigaon. According to the 

Respondents there is no cause of action for the petition 

and hence prayed for dismissing the same. 

6. In view of Section 28 of the Act, Rule 6(5) of the Protection 

of Women from Domestic Violence Rules, 2006, Section 

126(2) and Section 254 (1) of the Code of Criminal 

Procedure, 1973 (hereinafter referred to as Cr.P.C) 

summons procedure was followed and the parties were 

directed to adduce evidences in support of their case. 

7. The applicant, in support of her case, examined two 

witnesses, i.e. the applicant herself and an independent 

witness. The Respondent side adduced the evidences of 

Respondent No.3 and an independent witness. 

8. I have heard arguments of both sides, perused the case 

record and considered the evidences adduced by both the 

sides. 

9. As laid down in Rule 6(5) of the Protection of Women from 

Domestic Violence Rules, 2006, the procedure enumerated 

for deciding a case under section 125 Cr.P.C is to be 

followed while deciding an application under Section 12 of 

the Act and for that reason Section 354 (6) Cr.P.C would 

be applicable. Therefore the following points are taken up 

for consideration: 

10. A. Whether the applicant is entitled to the relief of 

Protection order under Section 18 of the Act against the 

Respondents? 
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         B. Whether the applicant is entitled to the relief of 

Residence order under Section 19 of the Act against the 

Respondents? 

         C. Whether the applicant is entitled to monetary 

relief under Section 20 of the Act against the 

Respondents? 

 

        D. Whether the applicant is entitled to the relief of 

compensation or damages under Section 22 of the Act 

against the respondents?    

 

11. DISCUSSION ON EVIDENCE, DECISION AND 

REASONS THEREOF: 

 

12. All the points are taken up together as they are 

interrelated. 

At the outset it would be appropriate to quote the 

relevant portion of section 12 of the Act as the learned 

Counsel for the Respondents in his written statement 

raised the issue of inability of the applicant to file 

domestic incident report along with her application. 

 

“12. Application to Magistrate: 

(1) An aggrieved person or a protection officer or any 

other person on behalf of the aggrieved person may 

present an application to the Magistrate seeking one 

or more reliefs under this Act: 

Provided that, before passing any order on such 

application, the Magistrate shall take into 

consideration any Domestic Incident Report received 

by him from the Protection Officer or the Service 

Provider.” 

A plain reading of Section 12 of the Act shows that an 

aggrieved person may prefer an application directly to the 

Magistrate concerned. The discretion of approaching the 

Magistrate directly lies with the aggrieved person who 

may also approach the Protection Officer in case of an 

emergency. It is open to the Magistrate concerned to take 

help of the Protection Officer or service provider after 



5 

 

receiving the application, provided, he deems it necessary 

for final disposal of the dispute between the parties. 

13. The proviso appended to sub section 1 of section 12 of 

the Act provides that before passing any order on such 

application, the Magistrate shall take into consideration 

any domestic incident report received by him from the 

Protection Officer or the Service Provider. If the proviso is 

interpreted to denote that the aggrieved person in every 

case is to submit domestic incident report along with the 

application it would have the effect of preventing the 

aggrieved person from approaching the judicial authority 

directly. If section 12 is interpreted in such a way then in 

every case where the aggrieved person directly 

approaches the Magistrate without obtaining a domestic 

incident report, the Magistrate would have no option but 

to redirect the aggrieved person to the Protection Officer 

concerned in order to obtain a domestic incident report, 

only after that an aggrieved person would be able to 

approach a Magistrate. In such a situation, the Act would 

cease to be a beneficial legislation for protection of the 

weaker section of the society as in every case of domestic 

violence the aggrieved woman would have to wait for a 

domestic incident report. The language of the proviso 

makes it clear that before passing any order on such an 

application, the Magistrate is duty bound to consider any 

domestic incident report received by him. But if the same 

is not received by him, it would not be possible on the part 

of the Magistrate to consider the same. 

14. In 2011(4) Gauhati Law Journal 251 (Md. Basit and 

Another versus State of Assam and Others) it was held by 

the Hon‟ble Gauhati High Court that Section 12 (1) does 

not contemplate that an application should invariably be 

accompanied by a report from Protection Officer. Proviso 

to Section 12 (1) is in the nature of a rider, which 

mandates that Magistrate shall consider any domestic 

incident report, if received by him, either from Protection 

Officer or Service Provider. If any report from Protection 

Officer is available before Magistrate that shall have to be 
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taken into consideration, but does not impose a pre- 

condition for Magistrate to call for a report from 

Protection Officer or Service Provider at the stage of 

taking cognizance of complaint. If any such report is 

available before Magistrate, same should be taken into 

consideration. 

15.  In this case, however, the aggrieved person directly 

approached the Court and domestic incident report was 

called for by the Court which was received by the Court 

and the same was taken into consideration. In view of the 

above discussions, I am of the considered opinion that just 

because the aggrieved person approached the Magistrate 

directly without obtaining a domestic incident report, the 

application under Section 12 of the Act cannot be 

dismissed. 

16. Let us now look into the points for determination of 

this case. 

A protection order under section 18 of the Act and 

Residence Order under Section 19 of the Act can be 

passed on being satisfied that domestic violence has taken 

place or is likely to take place. The Magistrate is 

empowered by the Act, while disposing off an application 

under Section 12 of the Act, to pass order under Section 

20 of the Act. In addition to other reliefs, the Magistrate 

is empowered by the Act, to pass an order directing the 

respondent to pay compensation and damages for the 

injuries, including mental torture and emotional distress, 

caused by the acts of domestic violence committed by that 

respondent. 

17. PW1 (Pratima Biswas) is the applicant as well as the 

aggrieved person. She stated that she got married to 

Respondent No. 3 (Subrata Biswas) in the year 2007 and 

after her marriage she started residing in her husband‟s 

house at Borbila. She has a son who is three years old 

now. She was unable to do household work as she had 

become weak after child birth. Her father-in-law, mother-

in-law, brother-in-law Ananta Das started torturing her 

physically because of her inability to do house hold works. 
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They assaulted her and did not give her food to eat. When 

her husband comes back from work, her in laws complain 

to him about her and her husband also tortures her 

physically. This torture continued this way for two years. 

About a year ago she came to her father‟s house along 

with her child. She went back to her husband‟s house 

during last Bihu and requested her mother-in-law to 

allow her to stay in her husband‟s house but her mother-

in-law snatched her child and drove her away from the 

house by catching hold of her hair. The PW1 stated that 

she has no source of income and so she needs Rs. 6000/- 

per month as her maintenance. As she is not going to get 

married again so she has prayed for a residence order and 

also compensation for the physical torture meted out to 

her and to remove the tattoo on her hand which the 

Respondent No. 3 made her do before marriage. 

18. PW1 was cross examined at length by the learned 

counsel for the Respondent. However the respondents 

could not elicit anything to show that what the PW1 

deposed in her examination in chief was false or that she 

is not a trustworthy witness or she exaggerated in her 

deposition. During the cross examination of PW1, learned 

counsel for the respondents brought forth the fact that 

PW1 stayed at her husband‟s house for four (4) years and 

after about 2 years of her marriage she was given a 

separate tin house to stay where her husband did not stay 

with her. Learned counsel put several suggestions to the 

PW1 such as she tortured her in laws and she quarrelled 

with her husband etc. to which the PW1 replied in the 

negative. These suggestions, in no way, render her 

unworthy of credit. Further the PW1 stated in her cross 

examination that she did not go back to her husband‟s 

house to bring back her son because her in laws had 

threatened to kill her. The assertions made by the PW1 in 

her evidence in chief regarding domestic violence 

remained unassailed in her cross examination. The 

evidence of this witness is therefore found to be cogent, 

coherent and above any reproach. 
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19. PW2 (Dharmeswar Ray) who is the neighbour of the 

respondents corroborated and supported the version of 

PW1 in all material particulars. He stated that since 26th 

August, 2011, PW1 is not staying in her husband‟s house. 

On 26/8/2011 PW1 came to his house and told him that 

the respondents had tortured her the previous night and 

that morning. PW2 informed the father of PW1. Upon 

receiving information the father and brother in law of 

PW1 came and lodged FIR at the local police station but 

Police compromised the matter between them in the 

interest of their marriage. To a question put to the PW2 

by the Court, PW2 replied that the respondents have four 

houses within one boundary and PW1 used to reside in 

one of them. Learned counsel for the respondents declined 

to cross examine the PW2 and in this way the 

respondents could not demolish the deposition of the 

PW2, rather the evidence of PW1 regarding the tortures 

gets fortified by the version of PW2. 

20. The respondents adduced the evidences of two 

witnesses. DW1 (Subrata Biswas), the husband of the 

aggrieved person, admitted the marriage and the birth of 

a male child. He deposed that after about one month of 

their marriage the aggrieved person started torturing him 

and so he got separated from his parents and started 

living in a separate house in the same compound. 

According to him the aggrieved person assaulted his 

father and left his house about a year and eight months 

ago along with the child. She did not come back when he 

went to bring her back. After he filed a Divorce Case in 

the Court of Hon‟ble District and Sessions Judge, 

Bongaigaon, the aggrieved person went to his house and 

left the child in his house. During his cross examination, 

DW1 stated that on 1.9.2011 there was a compromise 

between the aggrieved person and his family members at 

Manikpur P.S. and on 8.9.2011 he instituted the divorce 

case. This fact supports the version of PW1 that in 

connection of the torture perpetrated by the respondents 

on the aggrieved person on 26.8.2011, she lodged a F.I.R 
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at Manikpur P.S. which was later on compromised.  DW1 

also admitted in his cross examination that he has not 

provided any maintenance to his wife and son. He further 

stated that he has two tea stalls and he stays in his own 

land and house and that he will not take his wife back. 

21. DW2 (Madhusudhan Biswas) stated that the 

aggrieved person assaulted her father in law and 

demanded that her husband gets settled in a different 

plot of land leaving his parents. But during his cross 

examination DW2 admitted that he heard about the 

quarrels from the respondents. He further admitted about 

the compromise which took place in Manikpur P.S. The 

version of DW2 seems to be quite unbelievable for two 

reasons. Firstly he did not witness the PW1 assault her 

father in law and husband, he only heard about them 

from the respondents and secondly, it is highly 

improbable that a woman would be able to assault her in 

laws and husband all alone by herself and escape the 

consequences of such an act unharmed at the hands of her 

in laws. The result of the above discussion is that the 

evidence of DW1 and DW2 regarding the implications 

about PW1 assaulting her in laws is not believable and 

these two witnesses does not help the respondents in any 

way. 

22. The learned counsel for the aggrieved person Mr. H. 

Das contended that the applicant was tortured mentally 

and physically by the respondents and she has been made 

to leave her matrimonial house because of the tortures 

perpetrated on her by the respondents. He further 

contended that the applicant has been able to prove that 

domestic violence was committed and the respondent No. 

3 has not provided her with any maintenance and so she 

is entitled to the relief as prayed for. 

23. Countering the arguments of the learned counsel for 

the applicant Mr. S.K Sarkar, learned counsel for the 

respondents contended that the respondents did not 

commit any act of domestic violence and that since the 

applicant lived separately in a different house and the 
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same does not fall within the purview of shared household 

as described in the Act, the applicant is not entitled to the 

relief of Residence Order under section 19 of the Act.  

24. I have considered the rival submissions made on 

behalf of the parties. From the discussions and reasons 

made above we find that the evidence on record clearly 

establishes the fact that the applicant was subjected to 

domestic violence by the respondents and she has not 

been looked after by the respondents, in particular 

Respondent No. 3 i.e. the husband of the applicant. There 

is every possibility that the applicant may be subjected to 

domestic violence in the future by her in laws and 

husband. The conduct of the respondents clearly 

constitutes domestic violence within the purview of 

section 3 of this Act. 

                      The question that remains to be answered now 

is that whether the applicant is entitled to the relief of 

residence orders under section 19 of the Act? To answer this 

question we have to refer to the definition of shared 

household as provided in section 2 (s) of the Act. 

“Section 2 (s) states: 

“Shared household" means a household where the person 

aggrieved lives or at any stage has lived in a domestic 

relationship either singly or along with the respondent and 

includes such a household whether owned or tenanted either 

jointly by the aggrieved person and the respondent, or 

owned or tenanted by either of them in respect of which 

either the aggrieved person or the respondent or both jointly 

or singly have any right, title, interest or equity and 

includes such a household which may belong to the joint 

family of which the respondent is a member, irrespective of 

whether the respondent or the aggrieved person has any 

right, title or interest in the shared household.” 

The definition is clear that a shared household includes any 

household where the aggrieved person resided in a domestic 

relationship either jointly or singly, which household is 

either owned or tenanted by the respondent. Shared 

household also includes a household which may belong to 

the joint family of which the respondent is a member, 

irrespective of whether the aggrieved person or the 
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respondent has any right, title or interest in the shared 

household. In (2007)3 SCC 169 S.R.Batra and Anr. VS. Smt. 

Taruna Batra it was held by the Hon‟ble Supreme Court of 

India that "Wife is only entitled to claim a right to 

residence in a shared household, and a 'shared 

household' would only mean house belonging to or 

taken on rent by husband, or house which belongs to 

joint family of which husband is a member. 

In the present case the applicant was given a separate house 

within the same boundary to stay. The house belonged to 

the respondents and it is immaterial, as provided by the 

definition of shared household in section 2 (s) of the Act, 

whether the applicant or the Respondent No. 3 has a right, 

title or interest in the shared household. Hence the decision 

that follows is that the applicant has a right of residence in 

the shared household. 

25. For the discussions and reasons aforesaid all the points 

for determination are answered in the affirmative and the 

applicant is found to be entitled to a protection order under 

section 18, residence order under section 19 and monetary 

relief under section 20 of the Act. Accordingly it is ordered 

as follows: 

26.  Protection Order under section 18 of this Act is passed in 

favour of the applicant Pratima Biswas and the 

respondents Akhil Biswas, Sabitri Biswas, Subrata 

Biswas and Ananta Biswas are  prohibited from  (i) 

committing any act of domestic violence, (ii) aiding or 

abetting in the commission of acts of domestic violence; 

(iii) alienating the assets of the applicant/ aggrieved 

person including her stridhan; (iv) causing violence to the 

dependants, other relatives or any person who give the 

aggrieved person assistance from domestic violence; (v) 

causing violence to the applicant in any manner, either 

by physical abuse or verbal abuse, if she desires to spend 

time with her son. 

27.  Residence Order under section 19 of the Act is also 

passed in favour of the applicant and it is hereby ordered 

that (i) the respondents are restrained from dispossessing 

or in any manner disturbing the possession of the 

aggrieved person from the shared house hold; (ii) the 

respondents are also restrained from entering any 

portion of the shared household in which the aggrieved 
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person resides; (iii) the respondents are restrained from 

alienating or disposing off the shared household or 

encumbering the same; (iv) the respondents are 

restrained from renouncing their rights in the shared 

household except with the leave of the Court; (v) the 

respondents are also directed to secure the same level of 

alternate accommodation for the aggrieved person as 

enjoyed by her in the shared household if the 

circumstances so require. 

28. In compliance with section 19 (3) of the Act, the 

respondents are hereby required to execute a bond of Rs. 

25,000/- with two local sureties of like amount, for 

preventing the commission of domestic violence. Also the 

Officer –in- Charge of Manikpur P.S. is ordered to 

provide protection to the aggrieved person and to assist 

her in the implementation of the order.  

29. The respondent No. 3 is directed under section 20 of the 

Act to pay a sum of Rs. 3000/- per month to the applicant 

for her maintenance w.e.f the date of this order. The 

amount shall be paid on or before the 7th of every month 

starting from 7.1.2013. As regards the prayer for 

compensation order under section 22 of the Act, this 

Court is of the opinion that the order under section 20 

would serve the purpose and there is no need of passing 

separate order of compensation. 

 

Furnish free copies of the final order to all concerned 

including Officer-in-Charge of Manikpur P.S. Given 

under the hand and seal of this court on this the 28th day 

of December, 2012. 

 

      Syeda Farida Afzal Zinnat, AJS 

      J.M (1st CLASS) BONGAIGAON 
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