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HIGH COURT FORM NO. (J) 2 
 
        HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 
 
 
District :  Bongaigaon. 
 
 

    IN  THE  ORIGINAL  COURT  OF  THE   MUNSIFF,   BONGAIGAON 
 
 
 

Present  :-     A.M.Md.Mahiuddin. M.Sc;LL.B. 
 
 

                                                            Monday, the 21st day of March, 2011. 
 
 

   Title Suit    No. 12 of 2005. 
 
 

                                       Abiran Nesha ....................... Plaintiff 
 
                                 Versus 
 

         Sri Final Basumatary and another.    .....................  Defendant 
 
 
                  This suit/case coming on for final hearing on 4.3.2011, in the presence of  
 
 

        Sri. Pulak Sarma.       .................Advocate    for    Plaintiff 
 

        Sri Hareswar Das.     ..................Advocate    for    Defendant. 
 
             and having stood for consideration to this 21st day of March, 2011 , the Court 

delivered the following judgment :- 
 
 

J  U  D  G  M  E  N  T 
 

1. At the out set of the judgment, it would be relevant to mention that, the instant 

dispute has once been decided in this Court and a judgment was delivered on 

3.7.2009 by this Court. By the said judgment, the suit of the plaintiff was 

decreed, on contest, with cost. But, being aggrieved with the said judgment and 

decree , the defendant filed an appeal before the learned Civil Judge, Bongaigaon 

against it and the said appeal was numbered as Title Appeal No. 5 of 2009. 

The learned Civil Judge, Bongaigaon vide its judgment and order dated 

19.5.2010 allowed the appeal of the defendant/appellant and set aside the 

judgment and decree of this Court dated 3.7.2009 and remanded back the case 

with a direction to pass a fresh judgment, by hearing the parties, framing issue- 
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1. Whether the suit land is “Hill Forest Land” 

or not ? 

 

2. Whether the defendant continued 

possession over the suit land adversely for 

more than 12 years ? 

    

  FACTUAL MATRIX 

 

2. The factual matrix of the plaintiff's case is that, the Plaintiff is the owner and 

possessor of a plot of land measuring 6 Bighas covered by Dag No. 252/570 (old) 

and 557 (new) of Patta No. 542 at Bhakarapara Part-1, under Bongaigaon 

Revenue Circle, more specifically mentioned as Schedule-A land. This land 

originally belonged to the Proforma Defendant late Sailen Chandra Pathak, from 

whom the Plaintiff purchased the same through Registered Sale Deed No. 178 on 

22.10.92 with delivery of possession. Thereafter the Plaintiff got her name 

mutated in the records of rights and had been paying the land revenues regularly. 

As the Plaintiff resides few miles away from the Schedule-A land, the Defendants 

taking the advantage of it, without the knowledge of the Plaintiff, entered the 

land and constructed a two roofed C.I. sheet hut with bamboo fancying along 

with a kitchen thereon and unauthorizedly occupied a portion of the Schedule-A 

land measuring 1 Katha 5 Lecha which is more specifically mentioned in the 

Schedule- B as the suit land. 

 

3. The fact that, the Defendants trespassed into the Schedule-A land came into the 

knowledge of the Plaintiff in the month of December 2004.  Thereafter the 

Plaintiff along with her husband asked the Defendants to vacate the suit 

premises. On that, the Defendants took some time to vacate the same but after 

few days the Defendants refused to vacate the suit premises. Thereafter the 

plaintiff sent a legal notice to the Defendants through her legal adviser on 

25.4.2005 but in reply to the said notice, the Defendants refused to vacate the 

suit land. 

 
 

4. Accordingly, finding no other alternative, the Plaintiff  filed this suit against the 

Defendants for declaration of her right, title, interest and khas possession over 

the suit land by evicting the Defendants therefrom , demolition of the illegal 

construction done by the Defendants , for a permanent injunction against the 

defendant restraining the defendant and his men, agent etc. from entering into 

the suit land and for costs. The plaintiff impleaded her vendor of the suit land Sri 
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 Sailen Chandra Pathak as the Proforma defendant in the suit. But, during the 

continuation of the suit, he died and as the plaintiff did not substitute his legal 

heirs, the suit against him was abated vide order dated 25.7.2006.  

 

DEFENDANT’S PLEA 

 

5. The Defendants No. 1 & 2 contested the suit by filing their written statement 

contending inter-alia that, there is no cause of action, the suit is not maintainable 

and bad for the non-joinder/impleadment of the legal heirs of Proforma 

Defendant after his death. 

 

6. Moreover, the Defendants stated that, the allegation of the Plaintiff is false and 

baseless as because the Plaintiff has no right, title and interest over the suit land. 

As per the Defendants, the suit land is under a hill forest land i.e. Govt. Khas land  

and alleged that the Proforma Defendant some how managed to mutate his 

name, in respect of Schedule-A land, in the record of rights illegally in connivance 

with the Revenue Staff of the Bongaigaon Revenue Circle Office. Furthermore, 

the Defendants alleged that, the Proforma Defendant was never in possession of 

the Schedule-A land and as such the question of transferring the possession of it 

to the Plaintiff, at the time of transfer of the land, does not arise. The defendants 

claimed that, they are occupying the suit land for more than 12 years. The 

defendants alleged further that, as the Plaintiff has no right, title and interest 

over the suit land, she has no locus-standi to file the suit and hence the suit is 

liable to be dismissed. 

 
7. The Proforma Defendant, did not contest the suit by filing any written statement. 

 

POINT OF DISPUTE 

 
 

8. After hearing the submissions of the learned counsels representing the parties 

and after going through the case record, I my learned predecessor originally 

framed the following issues from 1 to 6 for the proper adjudication of the suit. 

After the suit was remanded, the following additional issues have also been 

framed. 

Issues 

1. Whether there is  cause of action for the suit ? 
 
2. Whether the suit is maintainable in its present form  

and manner ? 
 

3. Whether the suit is bad for non-joinder of necessary 
parties ? 
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   4.   Whether the Plaintiff has  right ,title, interest over 
the  suit land ? 
 
5. Whether the Plaintiff is entitled to khas possession of 

the suit land by  
   

         removing the Defendants therefrom? 
 

6. Whether the Plaintiff is entitled to relief as prayed for 
or any other  
relief ? 
 

 

Additional Issues 

7.  Whether the suit land is “Hill Forest Land” or not ? 

8. Whether the defendant continued possession over the 

suit land adversely for more than 12 years ? 

 

 

PEREMPTORY HEARING 

 

9. At the time of trial, the Plaintiff examined her Power of Attorney holder Abdul 

Khalaque Khan , her husband as P.W.-1, Sri Gopal Adhikary as P.W.-2, Sri 

Ambika Charan Choudhury as P.W.-3 and exhibited some documents. On 

the other hand, the Defendant No-2 Smti. Bhabani Basumatary examined 

herself as D.W.-1, a Lat Mandal of the Bangaigaon Revenue Circle Sri Gendu 

Mohan Nath as D.W.-2 , Sri Dinesh Sarma as D.W.-3 and  the Defendant No 

-1 Sri Final Basumatary as D.W.-4 and exhibited some documents. 

 

10. After the suit was remanded and additional issues were framed, the 

defendants adduced additional affidavits of D.W.-1 Smt. Bhabani 

Basumatary, D.W.-3 Sri Dinesh Sarma and D.W.-4 Sri Final 

Basumatary. Plaintiff side did not adduce any additional evidence.  

 
 

 

 DISCUSSION, DECISION  AND  THE REASONS THERE OF 

 

11. I have heard the arguments advanced by Sri. Pulak Sarma  the learned 

counsel of the Plaintiff and  Sri   Hareswar Das, the learned counsel of the 

Defendants, perused the case record and gone through the evidences available on 

record along with the exhibits. I have also gone through the judgment and order 

of the learned Civil Judge, Bongaigaon passed in connection with Title Appeal 

No. 5 of 2009, on 19.5.2010.  
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12. Perusal of the judgment and order of the learned appellate court reveals that, the 

learned appellate court has not altered the findings of this court on the issues. 

But has directed this court to frame the two additional issues and deliver fresh 

judgment after hearing the parties. Accordingly, I am of the view that, the 

additional issues needs to be decided first and thereafter, it is need to see that, 

whether the result of the additional issues affects the previous findings of the 

Court on the issues. As such, in order to maintain the sequence and flow of the 

facts leading to the decision, I am going to discuss the issues randomly. 

 
Issue No.-7 

 
13. This additional issue relates to the claim of the defendant that, the suit land is a 

Hill Forest Land. In this regard, the D.W.-1 deposed that, the suit land was 

originally a Hill Forest Land which was later on converted by the Proforma 

defendant in connivance with the revenue official into a Patta Land. In this 

regard, the evidence of D.W.-2 Sri. Gendu Mohan Nath, the Lat Mandal of the 

Bongaigaon Revenue circle is important. D.W.-2 in this regard deposed that, the 

suit land was originally a part of plot of land measuring 218 Bigha 4 Katha 6 

Lechas of land. He has exhibited the Chitha Book as Ex.-Ka and the relevant Dag 

of the aforesaid land as Ex.-Kha. As per him, the original dag of the said land was 

73, which is proposed to be renumbered as Dag No. 279 in the re-settlement 

operation. He further deposed that, the land covered by the said Dag is 

mentioned as “Khas” land and in the remark column it is mentioned as “Hill 

Forest”.  The 218 Bigha 4 Katha 6 Lechas of land has been exhibited as Ex.-

Kha(1).  

 
14. D.W.-2 further deposed that, out of the total land measuring 218 Bigha 4 Katha 6 

Lechas of land, a plot measuring 12 Bighas was entered into an new Dag No. 252 

by creating a new Patta No. 141 in the name of the Proforma defendant Sailen 

Pathak as per the letter no. BRS-3/89 dated 4.9.1992 of the Addition Deputy 

Commissioner, Bongaigaon and as per the order in the letter no. 1632 of the 

Asstt. Settlement Officer, Bongaigaon. From this 12 Bigha of land, a plot 

measuring 6 Bighas was entered into the name of the plaintiff due to transfer 

through registered sale deed.  

 
15. From the evidence of D.W.-2, it clearly appears that, the suit land was originally a 

part of a total land measuring 218 Bigha 4 Katha 6 Lechas. That land was a “Hill 

Forest Land”. But subsequently, it was converted into a Myadi Patta Land by the 

order of the representatives of the Sate Government in the name of the Proforma 

defendant and from his the plaintiff purchased the same.  
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16. It is pertinent to mention here that, in respect of the above said conversion of the 

“Hill Forest Land” into a Myadi Patta land, the learned counsel for the defendant 

submitted that, the State Government has no right to convert the forest land into 

a patta land without prior approval of the Central Government as per the 

provision of section 2(ii) of  The Forest (Conservation) Act, 1980 which says that- 

“ Notwithstanding anything contained in any other law for the time being in 

force in a State, no State Government or other authority shall make, except with 

the prior approval of the Central Government, any order directing that any 

forest land or any portion thereof may be used for any non-forest purpose.” 

 
17. The above said point has been raised at the time of the argument of the suit after 

it was remanded back by the learned appellate court. Further, the defendant has 

not produced and proved that, no such approval was taken by the State 

Government while allotting Patta to the Proforma defendant. Furthermore, I am 

of the opinion that, this is not the proper forum where such objection is to be 

raised.  

 
18. Accordingly, from the discussions made above, I come to a reasonable conclusion 

that, though the suit land was a part of land which is a “Hill Forest Land” but 

now, it is converted into a Myadi Patta Land as per the order of the 

representatives of the Sate Government. As such, the present status of the suit 

land is not a “Hill Forest Land”. Accordingly, this issue is decided against 

the defendant.  

 
Issue No.-8 

 
19. This additional issue relates to the question that, whether the defendant 

continued possession over the suit land adversely for more than 12 years ? In 

other words, in this issue it is to be decided that, whether the defendant has 

acquired any adverse possessory right over the suit land due to a long , 

continuous and uninterrupted possession of 12 years and more over the suit land.  

 

20. The collective reading of the evidences, led by the defendant and his 

witnesses, during the trial and at the time hearing after the suit was remanded, 

shows that, the defendant claims that, as he has been in continuous, 

uninterrupted possession over the suit land for more than 12 years, he has 

acquired an adverse possessory right over it.  

 

21. Before going into the threadbare discussion on the issues and giving any decision, 

I would like to give a brief idea about the concept of “Adverse Possession”.  
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CONCEPT OF ADVERSE POSSESSION 

Adverse possession is based on the doctrine of laches, which states that failing to 

assert a right or claim in a timely manner can prejudice an adverse party. This 

doctrine is defined as neglecting to do what should or could have been done to assert a 

claim or right for an unreasonable and unjustified time causing disadvantage to 

another. 

This means the law may be used to reward a person who possesses the land of another 

for a requisite period of time. Failure of a landowner to exercise and defend his 

property rights for a certain period may result in the permanent loss of the 

landowner's interest in the property. In common law, adverse possession is the process 

by which title to another's real property is acquired without compensation, by holding 

the property in a manner that conflicts with the true owner's rights for a specified 

period. Circumstances of the adverse possession determine the type of title acquired by 

the disseisor ( the person who dispossess an adverse party). Adverse possession 

requires, as a minimum, the following five conditions being met to perfect the title of 

the disseisor: 

i. Actual possession of the property  

ii. Open and notorious use of the property  

iii. Exclusive use of the property  

iv. Hostile or adverse use of the property  

v. Continuous use of the property  

 

Actual possession: the disseisor must physically use the land as a property owner 

would, in accordance with the type of property, location, and uses. Merely walking on 

land, or hunting, does not establish actual possession.                                                                                                                   

Open and notorious: the disseisor's use of the property is so visible and apparent 

that it gives notice to the legal owner that someone may assert claim. It must be of such 

character that would give notice to a reasonable person. If legal owner has knowledge, 

this element is met; it can be also met by fencing, opening or closing gates or an entry 

to the property, posted signs, crops, buildings, or animals that a diligent owner could 

be expected to know about. 

Exclusive: the disseisor holds the land to the exclusion of the true owner. Renters, 

hunters or others who enter the land with the permission of the true owner fail to have 

exclusive possession. 

Hostile or adverse: objective view--used without true owner’s permission and 

inconsistent with true owner’s rights. Bad faith or intentional trespass view--

used with the adverse possessor’s subjective intent and state of mind (mistaken 

possession in some jurisdictions does not constitute hostility). Good faith view--a few 
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 courts have required that the party mistakenly believed that it is his land. All views 

require that the disseisor openly claim the land against all possible claims. 

Continuous: the disseisor must, for statute of limitations purposes, hold that property 

continuously for the entire limitations period, and use it as a true owner would for that 

time. This element focuses on adverse possessor’s time on the land, not how long true 

owner has been dispossessed of it. Occasional activity on the land with long gaps in 

activity fail the test of continuous possession. 

 

22. It is pertinent here to mention the views and the decisions of Hon’ble 

Supreme Court of India in catena of cases. A peaceful, open and 

continuous possession as engraved in the maxim nec vi, nec clam, nec 

precario has been noticed by the Hon’ble Supreme Court in the case of 

Karnataka Board of Wakf v. Government of India and 

Others [(2004) 10 SCC 779] in the following terms: "Physical fact of 

exclusive possession and the animus possidendi to hold as owner in 

exclusion to the actual owner are the most important factors that are to be 

accounted in cases of this nature. Plea of adverse possession is not a pure 

question of law but a blended one of fact and law. Therefore, a person who 

claims adverse possession should show:  

 

 

(a) on what date he came into possession, 

(b) what was the nature of his possession,  

(c) whether the factum of possession was known to the other 

party,  

(d) how long his possession has continued, and  

(e) his possession was open and undisturbed.  

 

A person pleading adverse possession has no equities in his favour. Since he is 

trying to defeat the rights of the true owner, it is for him to clearly plead and 

establish all facts necessary to establish his adverse possession". 

 

23. But, here in this case it is seen that, though the defendant pleaded that, he 

has been in possession of the suit land for more than 12 years but there is no 

specific date mentioned by the defendant in this regard. Furthermore, the 

defendant could not show his nature of possession i.e. animus possidendi. 

The defendant must prove his hostile nature of possession in order to show his 

adverse possessory right over the suit land.  
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24. In view of above discussions and findings, it is clearly shown that, the 

evidence available on record, does not warrant a declaration that, the defendant 

has acquired a good adverse possessory right, title and interest over the suit land. 

Accordingly, this issue is decided in negative against the defendant. 

 

25. Now, from the discussions and decisions in the additional issue no 7 and 

8, it appears that, both the issue are decided in negative against the defendant. As 

such, I am of the considered view that, these findings will not adversely affect the 

decisions of this Court on the rest issues, which were arrived at during the first 

judgment. Accordingly, the discussions and the decisions on the rest issue are 

reproduced herein after.  

 

Issue No.1 

 

26. It is well settled that a cause of action means every fact which, if traversed, 

would be necessary for the Plaintiff to prove in order to support the right to a 

judgment in his favour. In other words cause of action arises when a material fact 

is alleged by one party and the same is denied by the other. In respect of cause of 

action, the learned counsel for the Plaintiff has stated that there is a definite 

cause of action of the suit as because, the Plaintiff asserted that the suit land is a 

part of the Schedule-A land which was purchased by her from the Proforma 

Defendant through Ex.-1, the Registered Sale Deed, No. 178 dated 22.10 92 and 

the Defendants denied this fact. On the other hand the learned counsel for the 

Defendants submitted that, as the Plaintiff was never in possession of the suit 

land, the question of dispossessing her from the suit land does not arise and 

accordingly no cause of action arose in favour of the Plaintiff. 

 

27. Now, after going through the submissions, the evidences on record and 

perusing the case record along with the exhibits, I am of the considered opinion 

that, the Defendants some way admitting that, they are occupying the Schedule –

B land by challenging the right, title and interest of the Plaintiff. On the other 

hand the Plaintiff is asserting her right on the basis of the alleged transaction of 

the Schedule-A land of which the suit land is a part, through the Registered Sale 

Deed, No. 178 executed by the Proforma Defendant in her favour.  Thus when 

there is assertion of a fact by a party and denial of the same by the adverse party,  

a definite cause for filing a suit always arise.  In view of the above discussions I 

find that, there is a definite cause of action in this suit and accordingly this 

issue is decided in affirmative in favour of the Plaintiff. 
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Issue No. 4 

 

28. In order to decide this issue, we have to see first the contentions of the 

Plaintiff. The Plaintiff side in their pleading and during the argument by the 

learned counsel has stated that, the Plaintiff is the owner and possessor of a plot 

of land measuring 6 Bighas covered by Dag No. 252/570 (old) and 557 (new) of 

Patta No. 542 at Bhakarapara Part-1, under Bongaigaon Revenue Circle, more 

specifically mentioned as Schedule-A land. This land originally belonged to the 

Proforma Defendant late Sailen Chandra Pathak, from whom the Plaintiff 

purchased the same through Registered Sale Deed No. 178 on 22.10.92  with 

delivery of possession. Thereafter the Plaintiff got her name mutated in the 

records of rights and had been paying the land revenues regularly. 

 

29. In this regard, the Plaintiff adduced the evidence of her husband and legal 

attorney Abdul Khaleque Khan as P.W.-1, who exhibited the Registered Sale Deed 

No.-178 dated 22.10.92 as Ex.-1, which was not challenged by the other side and 

was admitted without any objection, certified copy of the Jamabandi, showing the 

name of the Plaintiff as Pattadar in respect of the Schedule–A land as Ex.-2,  a 

land holding certificate issued in the name of the Plaintiff as land holder in 

respect of the Schedule-A land, issued by the Asst. Settlement Officer, 

Bongaigaon on 7.2.96 as Ex.-3, a land revenue payment receipt as Ex.-4, the 

Power of Attorney given by the Plaintiff in the name of P.W.-1 dated 4.2.06  as 

Ex.-5 and a the copy of the legal notice issued to the Defendant No.1 by the legal 

adviser of the Plaintiff and its reply by the Defendant as Ex.-6 and Ex.-6(1). 

 
30. The whole case of the Plaintiff   has been challenged by the Defendants 

alleging that the entire Schedule –A land is under hill forest land and the 

Proforma Defendant was some how able to mutate his name into the record of 

rights in connivance with the Revenue Authority.  To proof their contentions, the  

Defendants called the Lat Mandal of Bongaigaon Revenue Circle Sri Gendu 

Mohan Nath as D.W.-2. I have carefully gone through the evidence of D.W.-2 and 

found that, the Defendants’ witness has ultimately proved the case of the 

Plaintiff. As per D.W.-2, the land under Dag No.252 was originally under Dag No. 

73. The Dag No. 252 will be Dag No. 279 after conclusion of the ongoing 

settlement survey. Originally Dag No. 73 was comprised of 253 Bigha 1 Katha 2 

Lechas of land. The whole land was under hill forest class of land belonging to the 

Government.  But in the course of time, the Govt. proposed to allot lands from 

that area to different applicants. This fact can be understand from the deposition 

of D.W.-2 that, from the Dag No. 73, 2 Bighas of land was proposed to allot in the 

name of No.3 Borpara Primary School vide order dated 19.11.90 of Asstt. 
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Settlement Officer, Bangaigaon and 20 Bighas of land was proposed to allot in 

the name of Birzhora Girls College. This fact is proved from the Chitha Book 

which he brought along with him and exhibited the first page of the Chitha Book 

as Ex.- Ka and the relevant Dag No. 73 as Ex.-Kha in the photocopy of it , which is 

proved in original.  He further stated that, vide letter No. BRS-3/89 dated 4.9.92 

of Addl. Deputy Commissioner and vide order dated 7.9.92 of Asstt. Settlement 

Officer, Bangaigaon and as per order in T.S.87/79,  12 Bighas of land  from the 

said Dag No.- 73 of Bhakarapara Part-1, was allotted in the name of Sri Sailen 

Chandra Pathak and mutated in the record of rights creating a new Dag No.252 of  

Patta No. 141. Subsequently  this 12 Bighas of land was entered to the class of 

Myadi Patta land. Of this 12 Bigha , 6 Bighas of land was transferred in the name 

of Abiran Nesha, the Plaintiff through a Registered Sale Deed. The D.W.-2 lastly 

admitted that, this 6 bighas of land i.e. the Schedule – A land is at present not a 

Khas land. 

 

31. Now after going through the evidence of the witnesses in the record, the exhibits 

and the pleadings, I am of the considered finding that, the  Proforma Defendant 

became the owner of 12 Bighas of land including the Schedule – A land through 

Govt. allotment vide letter No. BRS-3/89 dated 4.9.92 of Addl. Deputy 

Commissioner and vide order dated 7.9.92 of Asstt. Settlement Officer, 

Bangaigaon and as per order in T.S.87/79.  this fact is substantiated by Ex.-Ka 

and Ex.-Kha.  Accordingly his right, title and interest over the said plot of land is 

proved without any doubt. Now coming to the question of right, title and interest 

of the Plaintiff over the Schedule – A land. From the evidence on record it is also 

proved that, Proforma Defendant sold Schedule – A land to the Plaintiff through  

Registered Sale Deed No. 178 on 22.10.92  with delivery of possession. Thereafter 

the Plaintiff got her name mutated in the records of rights and had been paying 

the land revenues regularly. This fact substantiated and proved by the Ex.-1 to 

Ex.-6 and Ex.-Ka and Ex.-Kha. To negate this fact, the Defendants could not 

produce any stronger evidence than it. moreover the Defendants could not prove 

their possession of the suit land for more than 12 years to consider their adverse 

possession. 

 

32. Accordingly in my considered opinion the Plaintiff has able to prove her 

right, title and interest over the Suit Land which is a part of Schedule –A land. As 

such this issue is decided in affirmative in favour of the Plaintiff. 

 

Issue No. 2 & 3 

 

33. For the convenience of discussion and for the decisions, these two issues 

are clubbed together and discussed accordingly. 
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34. The learned counsel for the Defendants submitted that, since the suit land 

was originally a Govt. Khas land, as such  Govt. is a necessary party to this suit 

and non-joinder of the Govt. is fatal for the case. He further submitted that, after 

the death of the Proforma Defendant Sailen Ch. Pathak, from whom the suit land 

was purchased by the Plaintiff, the legal heirs should have been impleaded and as 

they were not made a party to the suit, this suit is bad equally for this reason. 

Accordingly, this suit is not maintainable for theses reasons. 

 

35. On the other hand, the learned counsel for the plaintiff has argued that, 

neither the Govt. nor the Proforma Defendant is a necessary party to this suit 

because this is a suit for declaration and khas possession against the Defendants. 

 
 

36. It is pertinent to mention here that, a necessary party is one whose 

presence is indispensable to the constitution of the suit, against whom the relief 

is sought and without whom no effective order can be passed. A proper party on 

the other hand is that, in whose absence an effective order can be passed, but 

whose presence is necessary for a complete and final decision on the question 

involved in the proceeding.[ Awas Enam Vikas Parishad v. Gyan Devi, 

AIR 1995 SC 724]. 

 

37. After going through the contentions of the parties , the evidences on 

record and the connected provisions, I am of the considered opinion that, the 

Defendants on their pleadings and during their evidence has not challenged the 

legality of the Ex.-1 through which the suit land was transferred to the Plaintiff by 

the Proforma Defendant. But they have questioned on the right, title of the 

Proforma Defendant over the Schedule – A land. Now in view of the discussions 

and findings in the issue No.-4, it is well established that, the Proforma 

Defendant had right, title, interest and possession over the Schedule-A land. As 

such I am of the considered view that, an effective order can be passed in this suit 

in absence of the Proforma Defendant. Accordingly , the Proforma Defendant is 

not a necessary party in this suit and  after his death, the non-impleadment of his 

legal heirs are not fatal for the suit. In the same line, it is seen in the issue No.-4, 

that, the Govt. allotted the Schedule-A land in the name of the Proforma 

Defendant and thereafter his name was entered in the Record of rights and the 

Schedule –A was converted into a Myadi Patta land. Accordingly, in the absence 

of the Govt. an effective order can be passed in this suit and hence the Govt. is 

also not a necessary party to this suit. Therefore, non-joinder of the Govt. or the 

non- impleadment of the legal heirs in this suit, in my considered opinion, is not 

fatal for the suit and the suit is maintainable in its present form. Hence these 

two issues are decided in negative in favour of the Plaintiff. 
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Issue No.-5 

 

38. From the pleadings of the Parties and the evidences on record, it is clear 

that, the Defendants are occupying the suit land since the month of December, 

2004. Though the Defendant No.-2 deposed that, they are occupying the suit land 

for more than 12 years, but could not produce evidence to the effect. Moreover in 

their pleadings at para-8, the Defendants admitted the allegation that they are in 

possession of the suit land. Since, the Defendants could not proof a better title 

than the Plaintiff over the suit land, since the Defendants could not negate the 

right, title of the Plaintiff over the suit land and since the Defendants could not 

show their adverse possession of the suit land,  I am of the considered opinion 

that, the Defendants are occupying the suit land illegally without having any 

right, title and interest over it and as such are liable to be evicted. Furthermore, 

in view of the findings in the Issue No.-4, it is found that, the Plaintiff has right, 

title and interest over the suit land. Moreover, it is pertinent to mention here 

that, at the time of the purchase of the Schedule-A land, the Plaintiff was handed 

over the possession of that plot of land by the Proforma Defendant. 

 

39. Accordingly, as the Plaintiff was dispossessed from the suit land by the 

Defendants , it is essential, for the ends of justice, to restore the possession of the 

suit land to the Plaintiff in view of she having a right, title and interest over it, by 

removing the Defendants therefrom. As such, this issue is decided in 

affirmative in favour of the Plaintiff. 

 
 

 

Issue No. 6  

 
40. After going through the discussions made above and in view of the 

findings in the foregoing issues, it is crystal clear that, the Plaintiff has been able 

to proof her case establishing her right, title and interest over the suit land. That, 

the Plaintiff has been able to proof that, she had been dispossessed from the suit 

land by the Defendants and that at present the Defendants are occupying the suit 

land illegally. Accordingly, I am of the considered finding that, the Plaintiff has 

successfully discharged her burden of proving the case and as such is entitled to 

get the fruit of it-the decree. 

 

41. Moreover, from the discussions made above, I am of the considered finding that, 

the Plaintiff has also been able to show a prima-facie case, balance of convenience 

and fact of irreparable loss in her favour for granting a permanent injunction in 

her favour. Hence, this issue is also decided in affirmative in favour of 

the Plaintiff.  

      contd. to P/14. 
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ORDER 

 
 
    In view of the above made discussions and the findings in all the 

issues and additional issues, I am of the finding that, the Plaintiff Abiran Nesha 

is the owner of the suit land having her right, title and interest over it and the 

Defendants are occupying the suit land illegally , accordingly it is ordered that, the 

Plaintiff is to put into the khas possession over the suit land by evicting the 

Defendants. That a permanent injunction is granted to the Plaintiff against the 

Defendants restraining them and their men and agents from entering the suit land 

after the restoration of possession of the suit land to the Plaintiff.  

 

    Accordingly, this suit is decreed, on contest , with cost. 

 

              Prepare decree accordingly within fourteen days.  

 

   The operative part is pronounced in the open court. 

 

   This judgment is pronounced in the open Court, which is 

given under my hand and seal of the Court, on this 21st day of March 

,2011. 

 

 

 

 

           (A.M.Md. Mahiuddin.) 
                  Munsiff, Bongaigaon. 
 
 
 
 

Typed, checked and corrected by me 
 

   
        (A.M.Md. Mahiuddin.) 

                           Munsiff, Bongaigaon.  
 
 
 
 
 
 
 
 
 
 

Contd. to P./15. 
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     A  P  P  E  N  D  I  X 
 
 
A.  Plaintiff's exhibits :              Ext.-1   -   Registered Sale Deed No.-178 dated 22.10.92. 
        

Ext.-2 – The certified copy of the Jamabandi, showing 
the name           of the Plaintiff as Pattadar in respect of 
the Schedule–A land.  
 
Ext.-3 -  The a land holding certificate issued in the 
name of the Plaintiff as land holder in respect of the 
Schedule-A land, issued by the Asst. Settlement Officer, 
Bongaigaon on 7.2.96.  
 

                            Ext.-4 -The  land revenue payment receipt. 
 

Ext.-5  - The  Power of Attorney given by the Plaintiff in  
the        name of P.W.-1 dated 4.2.06.   

 
Ext.-6 & 6(1) -   The copy of the legal notice issued to the   
Defendant No.1 by the legal adviser of the Plaintiff and its 
reply by the Defendant C. Court exhibit  :   
                                

B. Defendants Exhibits :           Ext.- Ka - The first page of the Chitha Book 
 

Ex.-Kha The relevant Dag No. 73 in Ex.- Ka, in the 
photocopy of it , which is proved in original. 
 
Ex.- Kha(1)- The relevant portion showing 218 Bigha 4 
Katha 6 Lechas land. 
 
Ex.- Ga- Pleader’s Notice. Ex.- Ga(1) – Signature of 
plaintiff’s pleader and Ex.-Ga(2) & Ga(3)- Signatures of 
Defendant’s pleader. 
 

C. Court Exhibits :                      Nil. 
 
D. Plaintiff's witnesses :           P.W.-1  -    Abdul Khalaque Khan 
         P.W.-2  -   Sri Gopal Adhikary                              
         P.W.-3  -   Sri Ambika Charan Choudhury  
 
 
E.  Defendant's  witness :         D.W.-1 -   Smti. Bhabani Basumatary. 
         D.W.-2 -   Sri Gendu Mohan Nath. 
         D.W.-3 -   Sri Dinesh Sarma. 
         D.W.-4 -  Sri Final Basumatary.  
 
F. Court witness :                  Nil.  

 
 
 
 

(A.M.Md. Mahiuddin.) 
                           Munsiff, Bongaigaon. 
 
 
 
 
 
 
 


