
              HIGH COURT FORM NO. (J) 2 
 
        HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 
 
District :  Bongaigaon 
 
        IN THE  ORIGINAL   COURT  OF   THE   MUNSIFF,  BONG AIGAON  
 
 
Present  :-     A.M.Md.Mahiuddin. M.Sc;LL.B. 
 
                                                                               Monday, the 22nd  day of March, 2010 
 

   Title Suit No. 17 of 2007. 
 
 
                                     Sri. Monilal Rajbhar @ Munia ....................... Plaintiff. 
 
                             Versus 
 

         Smt. Om Prakash Prasad and others….......................  Defendants. 
 

 
                  This suit/case coming on for final hearing on 5.3.2010, in the presence of  
 
 
        Sri. Manoj Kr. Wary.            .................Advocate    for    Plaintiff. 
 
   
                  Sri. Deepak Kr. Deb.              …………..Advocate for the Defendants. 
 
 
           and having stood for consideration to this day, the Court delivered the following judgment :- 
 
 
 
 
 
 
 
 
 

     J  U  D  G  M  E  N  T 
 
 
 

1. This is a suit for declaration of right, title and interest and injunction claimed by the Plaintiff 

over a plot of land measuring 10.5 Lechas, mentioned as suit land in Schedule-B of the 

Plaint, on the basis of his adverse possession on the same, which is a part of Schedule-A 

land, measuring 1Bigha-1Katha-14Lechas, covered by Dag No. 174, Khatian No.89 

situated at Village- Dolaigaon under Bongaigaon Revenue Circle, District- Bongaigaon, 

Assam. 
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    FACTUAL MATRIX  

 

2. The factual matrix of the Plaintiff  Sri Monilal Rajbhar @ Munia’s case is that, his father 

late Dhaniram Rajbhar was the original owner of the Schedule-A plot of land. Plaintiff’s 

father died 50 years ago leaving behind him, his mother Smt.Chatia Rajbhar, two brothers 

Sri Punia Rajbhar and Sri Tunia Rajbhar and a daughter Smt. Fulia Rajbhar. After the 

death of his father, his mother mutated her name in the Record of Rights, as the Plaintiff and 

other off springs of late Dhaniram  were minors and continued to live thereon. But 

subsequently, his mother sold the Schedule-A plot to one Raghunath Prasad for the benefit 

and welfare of her children, through a Registered Sale Deed  and delivered  possession to the 

purchaser. But she did not hand over the possession of the entire plot of land and retained 

the Schedule-B suit land on her possession. Now, both his mother and Raghunath Prasad are 

not living. After the death of Ragunath Prasad, his legal heirs entered their names in the 

Record of Rights as the owners of Schedule-A land and they are the Defendants in this suit. 

 

3. It is alleged by the Plaintiff that, since the sale of the Schedule-A plot of land, he has been 

possessing the suit land uninterruptedly and peacefully and none of the Defendants claimed 

their right, title over the suit land at any point of time. Later on, the Plaintiff constructed his 

dwelling house over the suit land and started to live on there along with his family. But on 

15.3.07, the Defendants along with some musclemen enter the suit land and tried to evict the 

Plaintiff, which was foiled by timely intervention of neighbours. Now, the Defendants are 

threatening the Plaintiff and trying to drive out him therefrom. Accordingly, the Plaintiff 

filed this suit against the Defendants for declaring his right, title and interest over the suit 

land on the basis of his long, uninterrupted  and peaceful adverse possession and for 

restraining them from evicting him from the suit land.  

 
      

    DEFENDANTS’ PLEA  

 

4. The Defendants contested the suit by filing their written statement along with counter claim. 

The Defendants plea is that, the Plaintiff is a permissive occupier of the suit land and 

accordingly does not have any right, title and interest over it. Narrating their plea, the 

Defendants stated that, as the Plaintiff was a minor at the time of transfer of the property, he 

has no knowledge of the actual fact. They alleged that, late Raghunath Prasad purchased 

the Schedule-A land from late Chatia Rajbhar in the year 1972 through Registered Sale 

Deed No. 2797 dated 23.6.1972 and after the sale of the Schedule- A land, the deceased 

mother of the Plaintiff delivered the possession of the entire Schedule-A land to the 

deceased father of the Defendants and left Bongaigaon with her family. But after the death 

of his mother Chatia Rajbhoree in the year 1997, the Plaintiff returned to Bongaigaon and 

requested their father to allow him to stay in the said plot of land. Out of sympathy, their  
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father allowed the Plaintiff to stay on the South-East side of the Schedule-A land with a 

condition to vacate the plot as and when it will be required by him. Accordingly, the 

Plaintiff started to live in the Schedule-B suit land measuring 10.5 Lechas from 1997. On 

the same date, as the brother of the Plaintiff Sri Punilal Rajbhar @ Punia requested the 

father of the Defendants to allow him also to stay in the land, he was too allowed to stay on 

another plot of land, measuring 10.5 Lechas on the Western side of the Plaintiff on 

Schedule-A land. But during the life time of Raghunath Prasad, he on several occasion 

asked the Plaintiff to vacate the suit land and after his death, the Defendants have been 

asking him to vacate the same on several occasions, which the Plaintiff refused to comply. 

 

5. The Defendants denied the claim of the Plaintiff that, he had been living in the suit land for 

more than 12 years by constructing his house along with his family. Further the Defendants 

challenged the suit of the plaintiff on cause of action, valuation and the period of limitation. 

In the premises of the facts mention on the basis of the written statement and the counter 

claim of the Defendants, they prayed for the dismissal of the suit of the Plaintiff and for 

passing a decree declaring their right, title and interest over the Schedule-M (Schedule-A) 

and N (suit land) land of their counter claim, for delivery of khas possession by evicting the 

Plaintiff therefrom.  

 

PLAINTIFF’S WRITTEN STATEMENT  

 
6. Against the counter claim of the Defendants, the Plaintiff filed his written statement wherein 

he alleged that, the counter claim of the Defendant is barred by the law of limitation as he 

has been possessing the suit land for more than 12 years without any interference and 

disturbance from any corner.  Further the Plaintiff denied that, after the death of his father 

his mother sold the Schedule-M/Schedule-A land to the deceased father of the Defendants 

and delivered the possession of the entire plot and left Bongaigaon. Accordingly, claiming 

that, there is no cause of action against him for the counter-claim and prayed for the 

dismissal of the same.  

ISSUE     
 

7. After going through the pleadings of the parties, their documents on record and after hearing 

the submissions of the learned counsels appearing for the parties, for the just and proper 

decision of the dispute, the following issues are framed by my learned predecessor. 

    Issues 

1. Whether there is cause of action for the suit ? 

2. Whether the suit is not properly valued and stamped ? 

3. Whether the suit is barred by the law of limitation ? 
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4. Whether the Plaintiff has got right, title and interest over the suit land by way 

of adverse possession ? 

5. Whether the Plaintiff is entitled to the relief as prayed for ? 

6. Whether Plaintiff was a permissive occupier in respect of the suit land under 

the Defendant who was allowed to reside thereon with a condition to vacate 

the same when he is asked to do so ? 

7. Whether the Defendant has got right, title, interest over the suit land ? 

8. Whether the Defendant is entitle to get khas possession of the suit land by 

evicting the Plaintiff therefrom ? 

9. To what relief/relieves the parties are entitled ? 

 

PEREMPTORY HEARING  

 

8. During peremptory hearing, the Plaintiff Sri Monilal Rajbhar examined himself as P.W.-1, 

Sri Sitaram Rajbhar as P.W.-2 and Sri Bhim Bahadur Karki as P.W.-3. On the other hand, 

the Defendants examined Defendant No.-2 Smt. Malati Devi as D.W.-1, Sri Punilal 

Rajbhar, the brother of the Plaintiff, as D.W.-2 and Sri Khanindra Brahma as D.W.-3 and 

exhibited some documents.  

 

 

                      DISCUSSION, DECISION  AND  THE REASONS THERE OF 
 
  

9. After conclusion of the evidence stage, I have heard the arguments of Sri Manoj Kr. Wary, 

the learned counsel appearing for the Plaintiff and Sri Deepak Kr. Deb, the learned counsel 

appearing for the Defendants. The rival contentions have been duly considered and will be 

discussed at appropriate stage.  

 

ISSUE No.-1 

 

10.  It is well settled that a cause of action means every fact which, if traversed, would be 

necessary for the Plaintiff to prove in order to support the right to a judgment in his favour. 

Cause of action arises when a material fact is alleged by one party and the same is denied by 

the other. Here in this case, the Plaintiff is claiming the suit land on the basis of his adverse 

possession over the same since 1972. It is alleged by the Plaintiff that, since the sale of the 

Schedule-A plot of land, he has been possessing the suit land uninterruptedly and peacefully 

and none of the Defendants claimed their right, title over the suit land at any point of time. 

Later on, the Plaintiff constructed his dwelling house over the suit land and started to live on 

there along with his family. But on 15.3.07, the Defendants along with some musclemen 

enter the suit land and tried to evict the Plaintiff, which was foiled by timely intervention of 

neighbours. Now, the Defendants are threatening the Plaintiff and trying to drive out him 

therefrom. 
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11. On the other hand, the Defendants claimed that, the Plaintiff is a permissive occupier of the 

suit land and that too from 1997 and accordingly, the Plaintiff does not have any adverse 

possessory right, title and interest over the suit land. Further, the Defendants have denied the 

allegation that, on 15.3.07 they tried to evict the Plaintiff from the suit land forcefully. In 

view of the above mentioned allegations and counter allegations, contentions and the denial 

thereof, I am of the considered finding that, there was a definite cause for the Plaintiff to 

initiate this action against the Defendants. As such, this issue is decided in affirmative in 

favour of the Plaintiff. 

 

ISSUE No. 2 

 

12. The learned counsel for the Defendant submitted during his argument that, the suit of the 

Plaintiff is undervalued and proper court fess have not been paid. Countering his argument 

the learned counsel for the Plaintiff submitted that, since the suit is for simple declaration 

and for injunction, as such, for the purpose of jurisdiction the suit has been valued at Rs. 

50,000/- (Rupees Fifty Thousand) only and for the injunction it has been valued at Rs.100/- 

and accordingly, fixed court fees of Rs. 22.50/- for declaration and Rs.11/- for injunction 

has been paid and as such, the suit has been properly valued and proper Court fees have 

been paid.  

 

13. It is pertinent to mention here that, as per section 4 of the Suit Valuation Act,1887, the 

valuation of relief in certain suits relating to land not to exceed the value of the land, which 

goes as-where a suit mentioned in the Court-fees Act, 1870 (7 of 1870), section 7, paragraph iv, or 

Schedule II, article 17, relates to land or an interest in land of which the value has been determined 

by rules under the last foregoing section, the amount at which for purposes of jurisdiction the relief 

sought in the suit is valued shall not exceed the value of the land or interest as determined by those 

rules. 

 

14. On perusal of the plaint, it is found that, the plaintiff has filed this suit against the 

defendants praying for the declaration of his right, title and interest over the suit land and for 

injunction. The assessment of court-fees on a suit falling under any of the clauses of section 

7(iv) of the Court Fees Act, 1870 depends on the amount shown in the plaint or memo of 

appeal as the value of the suit for the purpose of the court-fees; but this in turn must depend 

on a figure to be fixed by the plaintiff himself.  

 

15. In view of the decision of the Hon'ble Apex Court in Sathappa Chettiar v. Ramanatham 

Chettiar reported in AIR 1958 SC 245, the plaintiff has been given liberty to value his suit 

for the purpose of court-fees. Further it has be held by the Hon'ble Apex Court  in the case 

of Tara Devi v. T.R.K.Maharaj reported in AIR 1987 SC 2085 that the valuation made by 

the plaintiff has to be accepted by the Court, unless it is arbitrary , unreasonable and 

deliberately under estimated.  
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16. In this particular case, I find that the valuation of the suit is not unreasonable and is not 

grossly undervalued.  

 

 

17.  Now, to decide whether the plaint if properly stamped or whether proper court fee has been 

paid, when I went through the case record, I find that, though this point has been raised by 

the Defendant side in their written statement and during argument of the learned counsel, 

but no evidence has been lead in this respect. Now from the pleadings of the Plaintiff, it is 

clear that, apart from the decree of declaration, the Plaintiff sought for the consequential 

relief of granting injunction. Accordingly, in my considered finding, the Plaintiff is to pay 

ad-valorem Court Fee on the valuation as there is a consequential relief claimed along with 

the decree of declaration.  But, here in this suit, the Plaintiff just for the purpose of 

jurisdiction of the Court, has valued the suit at Rs. 50,000/- (Rupees Fifty Thousand) only 

and for the injunction it has been valued at Rs.100/- and accordingly, fixed court fees of Rs. 

22.50/- for declaration and Rs.11/- for injunction has been paid. But no ad-valorem court fee 

has been paid. As such, I find that, though the Plaintiff has valued the suit as per his claim, 

but has not paid the proper court fees on them. Accordingly, this issue is decided in 

affirmative against the Plaintiff.  

 

ISSUE NO.- 3, 4 & 6 

 

 

18. All these issues are clubbed together for the convenience of discussing and deciding them as 

they are inter related. In this respect, the learned counsel for the Plaintiff during argument 

submitted that, after the transfer of Schedule-A land from Chatia Rajbhar to Raghunath 

Prasad through registered sale deed on, the Plaintiff’s mother handed over the possession of 

the Schedule-A land to the purchaser but retained the suit land in her possession and 

accordingly, the suit land remained in possession of the Plaintiff since 23.6.1972. The 

learned counsel further submitted that, since 23.6.1972, the Plaintiff possessed the suit land 

continuously, uninterruptedly and peacefully till 15.3.2007, when the Defendants tried to 

dispossess the Plaintiff from the suit land. As such, since the Plaintiff is in possession of the 

suit land for more than 12 years, he has acquired right, title and interest over the suit land 

due to adverse possession. Countering this submission, the learned counsel for the 

Defendants submitted that, Plaintiff has been possessing the suit land since 1997 as 

permissive occupier as the plaintiff was allowed by the father of the Defendants on his 

request to reside in the suit land as he had no land to live in. But within these period, he was 

asked to vacate the suit land may times, which he did not and accordingly, the Plaintiffs 

possession over the suit land has not been peaceful as claimed. Further, the Plaintiff has 

been possessing the suit land for 10 years only and as such, he can not be granted adverse 

possessory right, title and interest over it.  
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19. On the point of limitation, the learned counsel for the Plaintiff submitted that, the counter 

claim of the Defendants is filed beyond the period of limitation and on the other hand the 

learned counsel for the Defendants submitted that, the suit of the Plaintiff has been filed 

prematurely.   

 

20. Before going into the threadbare discussion on the issues and giving any decision, I would 

like to give a brief idea about the concept of “Adverse Possession”.  

 

CONCEPT OF ADVERSE POSSESSION 

Adverse possession is based on the doctrine of laches, which states that failing to assert a 

right or claim in a timely manner can prejudice an adverse party. This doctrine is defined as 

neglecting to do what should or could have been done to assert a claim or right for an 

unreasonable and unjustified time causing disadvantage to another. 

This means the law may be used to reward a person who possesses the land of another for a 

requisite period of time. Failure of a landowner to exercise and defend his property rights 

for a certain period may result in the permanent loss of the landowner's interest in the 

property. In common law, adverse possession is the process by which title to another's real 

property is acquired without compensation, by holding the property in a manner that 

conflicts with the true owner's rights for a specified period. Circumstances of the adverse 

possession determine the type of title acquired by the disseisor ( the person who dispossess 

an adverse party). Adverse possession requires, as a minimum, the following five conditions 

being met to perfect the title of the disseisor: 

i. Actual possession of the property  

ii.  Open and notorious use of the property  

iii.  Exclusive use of the property  

iv. Hostile or adverse use of the property  

v. Continuous use of the property  

Actual possession: the disseisor must physically use the land as a property owner would, in 

accordance with the type of property, location, and uses. Merely walking on land, or 

hunting, does not establish actual possession. 

Open and notorious: the disseisor's use of the property is so visible and apparent that it 

gives notice to the legal owner that someone may assert claim. It must be of such character 

that would give notice to a reasonable person. If legal owner has knowledge, this element is 

met; it can be also met by fencing, opening or closing gates or an entry to the property, 

posted signs, crops, buildings, or animals that a diligent owner could be expected to know 

about. 
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Exclusive: the disseisor holds the land to the exclusion of the true owner. Renters, hunters 

or others who enter the land with the permission of the true owner fail to have exclusive 

possession. 

Hostile or adverse: objective view--used without true owner’s permission and inconsistent 

with true owner’s rights. Bad faith or intentional trespass view--used with the adverse 

possessor’s subjective intent and state of mind (mistaken possession in some jurisdictions 

does not constitute hostility). Good faith view--a few courts have required that the party 

mistakenly believed that it is his land. All views require that the disseisor openly claim the 

land against all possible claims. 

Continuous: the disseisor must, for statute of limitations purposes, hold that property 

continuously for the entire limitations period, and use it as a true owner would for that time. 

This element focuses on adverse possessor’s time on the land, not how long true owner has 

been dispossessed of it. Occasional activity on the land with long gaps in activity fail the 

test of continuous possession. 

 

21. It is pertinent here to mention the views and the decisions of Hon’ble Supreme Court 

of India in catena of cases. A peaceful, open and continuous possession as engraved in the 

maxim nec vi, nec clam, nec precario has been noticed by the Hon’ble Supreme Court in 

the case of Karnataka Board of Wakf v. Government of India and Others 

[(2004) 10 SCC 779] in the following terms: "Physical fact of exclusive possession and 

the animus possidendi to hold as owner in exclusion to the actual owner are the most 

important factors that are to be accounted in cases of this nature. Plea of adverse 

possession is not a pure question of law but a blended one of fact and law. Therefore, a 

person who claims adverse possession should show:  

 

(a) on what date he came into possession, 

(b) what was the nature of his possession,  

(c) whether the factum of possession was known to the other party,  

(d) how long his possession has continued, and  

(e) his possession was open and undisturbed.  

 

A person pleading adverse possession has no equities in his favour. Since he is trying to 

defeat the rights of the true owner, it is for him to clearly plead and establish all facts 

necessary to establish his adverse possession". 

 

22. Now, while going through the evidences on record in the light of above mentioned decision 

of the Hon’ble Supreme Court of India, I find that, there is a specific plea on the part of the 

Plaintiff regarding the specific date from which the Plaintiff has been possessing the suit  
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land. The Plaintiff claimed that, he had been possessing the suit land since 23.6.1972 after 

the sale of the suit land by his mother Chatia Rajbhoree to Raghunath Prasad through 

registered sale deed on 23.6.1972. The Plaintiff  regarding exclusiveness and continuity  of 

possession has adduced evidence as P.W.-1 and deposed that, he has been in possession of 

the suit land since 23.6.1972 continuously and uninterruptedly by constructing his dwelling 

house. His claim have been supported by the P.W.-2 and P.W.-3, who deposed that,  they 

have seen the Plaintiff possessing the suit land for more than 36 years uninterruptedly and 

peacefully. Now, from the above mentioned facts on record, it can be said that, the Plaintiff 

has been able to show that, his possession over the suit land has been open, continuous and 

peaceful. But in the above materials, there is no element from which the exclusiveness of 

possession and the nature of the possession can be determined. As a person pleading 

adverse possession has no equities in his favour, the Plaintiff has to prove that, his 

possession has been exclusive and hostile to the interest of the true owner. That mean the 

Plaintiff is to establish his animus possidendi of the suit land. But perusal of the evidences 

on record reveals nothing in this regard.  

 

23. It is relevant to refer here the observation of the Hon’ble Supreme Court  in T. 

Anjanappa & Ors. v. Somalingappa & Anr. [(2006) 7 SCC 570], stating : “ It 

is well-recognised proposition in law that mere possession however long does not 

necessarily mean that it is adverse to the true owner. Adverse possession really means the 

hostile possession which is expressly or impliedly in denial of title of the true owner and in 

order to constitute adverse possession the possession proved must be adequate in continuity, 

in publicity and in extent so as to show that it is adverse to the true owner. The classical 

requirements of acquisition of title by adverse possession are that such possession in denial 

of the true owner’s title must be peaceful, open and continuous. The possession must be 

open and hostile enough to be capable of being known by the parties interested in the 

property, though it is not necessary that there should be evidence of the adverse possessor 

actually informing the real owner of the former s hostile action.”  

 

24. But there is not a single evidence on record which can show that, the plaintiff from the very 

beginning of his possession of the suit land, had the evil intention to grab the same and that 

the malafide intention had been either intimated to the actual owner or it was known to him. 

As per the evidence, I am of the opinion that, the animus possidendi of the claimant 

remained within him. But for the sake of argument we can say that, the malafide intention of 

the Plaintiff came out and understood by the Defendants, on 15.3.1997 when he restrained 

the Defendants from evicting him from the suit land. Then as per Article 65 of the 

Limitation Act, 1963, the period of limitation will start from 15.3.1997, as because there 

was no previous hostility been shown by the Plaintiff during the entire period of possession 

since 23.6.1972.  
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25. At this juncture, I would like to refer a decision of the Hon’ble Supreme Court given in 

the case of Saroop Singh v. Banto & Ors. [(2005) 8 SCC 330] which says that- “In 

terms of Article 65 the starting point of limitation does not commence from the date when 

the right of ownership arises to the plaintiff but commences from the date  the defendant’ s 

possession becomes adverse.” Now, taking the date of 15.3.1997 to be the starting point, I 

find that, the suit of the Plaintiff has been filed prematurely. Since the suit of the Plaintiff 

has been filed on 17.4.2007, it is apparently clear that, the required period of 12 years 

continuous holding of the suit land exclusively, challenging the right, title of the actual 

owner openly and notoriously is not there in the case of the plaintiffs claim.  

 

26. On the other hand, the Defendants plea is that, the Plaintiff is a permissive occupier of the 

suit land. In this regard, the Defendant No.-2 Smt. Malati Devi while deposing as D.W.-1 

stated and supported their plea that, late Raghunath Prasad purchased the Schedule-A land 

from late Chatia Rajbhar in the year 1972 through Registered Sale Deed No. 2797 dated 

23.6.1972 and after the sale of the Schedule- A land, the deceased mother of the Plaintiff 

delivered the possession of the entire Schedule-A land to the deceased father of the 

Defendants and left Bongaigaon with her family. But after the death of his mother Chatia 

Rajbhar  in the year 1997, the Plaintiff returned to Bongaigaon and requested their father to 

allow him to stay in the said plot of land. Out of sympathy, their father allowed the Plaintiff 

to stay on the South-East side of the Schedule-A land with a condition to vacate the plot as 

and when it will be required by him. Accordingly, the Plaintiff started to live in the 

Schedule-B suit land measuring 10.5 Lechas from 1997. On the same date, as the brother of 

the Plaintiff Sri Punilal Rajbhar @ Punia requested the father of the Defendants to allow 

him also to stay in the land, he was also allowed to stay on another plot of land, measuring 

10.5 Lechas on the Western side of the Plaintiff on Schedule-A land. But during the life 

time of Raghunath Prasad, he on several occasion asked the Plaintiff to vacate the suit land 

and after his death, the Defendants had been asking him to vacate the same on several 

occasions, which the Plaintiff refused to comply. She has been supported by the brother of 

the Plaintiff Sri Punilal Rajbhar @ Punia who deposed as D.W.-2 and completely supported 

the Defendant No.-2. He specifically deposed that, the Plaintiff is his brother, they were 

minors when their mother sold the Schedule-A land to Raghunath Prasad and thereafter left 

Bongaigaon. That, after the death of their mother, they came back to Bongaigaon in the year 

1997 and requested Raghunath Prasad to allow them to live in some portion of the 

Schedule- A land and as the father of the Defendants allowed them to live in there on 

condition that, they will vacate the plot as and when asked to do so, they have been 

occupying a plot of land measuring 10.5 Lechas each since then. But on many times, the 

father of the Defendants asked him and the Plaintiff to vacate their respective plots. 

 

27. From the two versions of the case, on the basis of the preponderance of evidences, I find it 

reasonable to believe the contentions of the Defendants, as the brother of the plaintiff, the  
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P.W.-2 in my opinion will be the best person to know the actual fact of the case. Further, the 

Plaintiff, apart from suggesting simply, could not establish any animosity between him and 

his brother Punia so that, it can be presumed that, the P.W.-2 deposed against the him for 

that reason. Accordingly, from the discussions made above, I am of the considered finding 

that, the Plaintiff failed to establish that, he has been in possession of the suit land since 

1972 for more than 35 years continuous , exclusively, challenging the right, title of the 

actual owner openly and adversely. As such, the Plaintiff can not claim their right, title and 

interest over the suit land on the basis of their possession over the suit land. On the other 

hand, I find that, the Defendants have been able to prove that, the Plaintiff came back to 

Bongaigaon in the year 1997 and since then has been possessing the suit land as a 

permissive occupier. Accordingly, I find that, the suit of the Plaintiff is premature. On the 

other hand, it is found that, the Defendants have filed their counter claim within time.  In 

view of the above findings, the issue No- 3 is decided in negative against the Plaintiff, 

issue No.-4 is decided in negative against the Plaintiff and issue no.-6 is decided in 

affirmative in favour of the Defendants.  

 

ISSUE No.- 5, 7, 8 & 9 

 

28. The Plaintiff is his suit prayed for the decree of declaration that, he obtained right, title and 

interest over the suit land due to long and continuous hostile possession over it and for a 

prohibitory order in the form of permanent injunction restraining the Defendants from 

disturbing his peaceful possession. But as it has already been discussed and found that, the 

Plaintiff has failed to prove his claim of hostile possession over the suit land, in my 

considered finding, the Plaintiff is not entitled to get the decree and other relieves as he 

prayed for. Accordingly, the issue no.-5 is decided in negative against the Plaintiff. 

 

29. In respect of the Defendants right, title and interest over the suit land, I am of the considered 

opinion that, as soon as the Plaintiff failed to show his right, title over the suit land, it 

automatically goes in favour of the Defendants. Furthermore, at the time of evidence, D.W.-

2 has also deposed and exhibited the Original Registered Sale Deed, No.- 2797 dated 

23.6.1972 as Ex.-A and the Original Final Khatian dated 11.02.1974 as Ex.-B, where the 

plot of land mentioned in Schedule-A/ Schedule-M of plaint/counter-claim has been found 

to be transferred from Chatia Rajbhar to Raghunath Prasad and registered accordingly. Both 

these documents are admissible in evidence and proved as per the provision of section 64 

and 68 of the Indian Evidence Act, 1872. Accordingly, I find that, the Defendants have been 

able to prove their right, title and interest over Schedule-A/ Schedule-M land of 

plaint/counter-claim and over the suit land (Schedule-B/ Schedule-N of plaint/counter-

claim), which is a part of that land. As such, the issue no.-7 is decided in affirmative in 

favour of the Defendants.  
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30. It has already been found that, the Defendants have proved their right, title and interest over 

the suit land and that, the Plaintiff has been in possession of it since 1997 as a permissive 

occupier and the condition of induction was that, when the owner requires the plot, the 

Plaintiff has to vacate the same. Now, as the Defendants, being the legal heirs of deceased 

Raghunath Prasad, asking the Plaintiff to vacate the land and the Plaintiff is refusing to do 

so, I am of the considered finding that, the Defendants are entitled to get khas possession 

over the suit land by evicting the Plaintiff therefrom. Accordingly I decide the issue no.-8 

in affirmative in favour of the Defendants.  

 
 

31. In view of my decisions in the foregoing issues, I am of the considered opinion that, the 

Plaintiff is not entitle to get any relief as he claimed and on the other hand, the Defendants 

are entitle to get the cost of their counter claim. Accordingly the issue no.9 is decided in 

negative against the Plaintiff and in affirmative in favour of the Defendants.  

 

ORDER 

 

In conclusion, from the discussions made above and my decisions on the issues, I 

find that, the Plaintiff has failed to establish his claim of adverse possession over 

the suit land and on the other hand, the Defendants have successfully proved 

their right, title and interest over the suit land. As such, the Defendants are 

entitled to get khas possession over the suit land by evicting the Plaintiff 

therefrom. Accordingly, the suit of the Plaintiff is dismissed and the counter-

claim of the Defendants is decreed, on contest, with cost to the Defendants.  

 

Prepare the decree accordingly within seven days.  

The operative part is pronounced in the open Court. 
 
 

 
   This judgment is pronounced in the open Court, which is given under 

my hand and seal of the Court , on this   22nd  day of March ,2010. 

 

 
 
 
           (A.M.Md. Mahiuddin.) 
                  Munsiff, Bongaigaon. 
 
 
 Typed, checked and corrected by me 

 

             
   
   (A.M.Md. Mahiuddin.) 
        Munsiff, Bongaigaon. 

Contd..to P/13 



 13 

 
 
A  P  P  E  N  D  I  X 

 
 
A.  Plaintiff's exhibits:                  NIL 

 
                               

B. Defendants Exhibits :             Ex.-A- The Original Registered Sale Deed No. 2797 dtd 23.6.72. 
 
        Ex.-B- The Original Final Khatian dtd 11.2.1974. 
 
        Ex.-C-  The Land Revenue Payment Receipt dtd 14.6.2007. 
 
        Ex.-D- The Land Revenue Payment Receipt dtd 1.8.2007. 
 
         
       
C. Court Exhibits :                      Nil. 
 
 
D. Plaintiff's witnesses :             P.W.-1  -  Sri Munilal Rajbhar. 
 
         P.W.-2  -   Sri Sitaram Rajbhoreee. 
     
         P.W.-3  -   Sri Bhim Bahadur Karki. 
 
        
                              
     
E.  Defendant's  witness             D.W.-1- Smt. Malati Devi. 
 
         D.W.-3-  Sri Punilal Rajbhoreee. 
 
                    D.W.-4- Smt. Khanindra Brahma.  
 
          
F. Court witness :                     Nil.  

 
 

 

          
 

  (A.M.Md. Mahiuddin.) 
                  Munsiff, Bongaigaon. 
 
 
 

 
 

 

 

 

 

       


