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    HIGH COURT FORM NO. (J) 2 
 
   HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 
 
 
            District :  Bongaigaon. 
 
 
        IN THE  ORIGINAL   COURT  OF   THE   MUNSIFF  ::::::::  BONGAIGAON. 
 
 
            Present  :-     A.M.Md.Mahiuddin. M.Sc; LL.B. 
 
 
 

                                                                            Saturday, the 31st day of March, 2012 
 
 

    Title Suit No. 27 of 2010 
 
 
                                       Sri. Kanak Ch. Talukdar.       ....................... Plaintiff. 
 
                                           Versus 
 

         Sri. Phanidhar Talukdar and another . ….......................  Defendants. 
 

 
                  This suit/case coming on for final hearing on 26.3.2012, in the presence of  
 
 
                Sri. Pankaj Baidya.                                    ............Advocate    for the Plaintiff. 
 
              Sri. Ajay kr. Chauhan.                                  …………. Advocate for the defendants. 
 
   
               
 
 
           and having stood for consideration to this 31st day of March,2012, the Court delivered the 
following judgment :- 
 

 
 

      
 
 
      
     J  U  D  G  M  E  N  T 
 
  

1. This is a suit for declaration, eviction, khas possession and permanent 

injunction filed by the plaintiff Sri Kanak Ch. Talukdar against his son 

Sri. Phanidhar Talukdar and his daughter-in-law Smt. Bharati 

Talukdar. 
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FACTUAL MATRIX 

 

2. The factual matrix of the plaintiff’s case is that, the plaintiff is the exclusive 

owner and possessor of a plot of land measuring 2 Kathas covered by Dag 

No. 201/1070 (old) 512 (new) of Patta No. 204(old) 261(new) situated at 

village Dolaigaon Part-I under Bongaigaon Revenue Circle, which is 

specifically mentioned in Schedule-A of the plaint. The plaintiff purchased 

the same from Sri Dhaneswar Sarma vide Regd. Sale Deed No. 235 of 2005 

on 15.3.2005. In the said plot, the plaintiff has Assam Type houses.  

 

3. It is alleged by the plaintiff that, the defendants were jointly residing with 

him as except defendant no. 1, the plaintiff has no other surviving son. It is 

also alleged that, due to some marital conflicts between the defendants, the 

defendant no. 2 left the conjugal life with the defendant no. 1 on 7.1.2008. 

but she agreed to return if separate accommodations for their living is 

made. Accordingly, the plaintiff allowed them to reside in two Assam type 

room in the eastern side of the Schedule-A plot and the defendants started 

to live therein.  

 

4.  It is further alleged that, the defendant no. 1 on 11.5.2010 with ill motive 

and with ill advice of defendant no. 2, started to construct two Assam type 

rooms measuring 14 ft. x 14 ft. each, in the vacant space adjacent to the 

rooms where they were initially allowed to reside by the plaintiff. The 

construction was started without any prior approval of the plaintiff. In this 

process, the defendants broke open one room in the Schedule-A plot of 

land and kept their building construction materials. It is also alleged that, 

when the plaintiff restrained the defendants in constructing the illegal 

structures in his land, the defendants scolded him and created all kinds of 

nuisance.  

 

5. Accordingly, the plaintiff filed this suit for declaration of his title over the 

entire Schedule-A plot of land, for evicting the defendants from all portions 

of Schedule-A land i.e. the two Assam type rooms, the vacant space where 

they started constructing rooms and from the room where the defendants 

kept their building construction materials with injunctions.  
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DEFENDANTS’ PLEA 

 

6. The defendants contested the suit by filing their written statement along 

with counter-claim. In their written statement, the defendants alleged that, 

the suit of the plaintiff is liable to be dismissed as there is no cause of action 

against them. Further, they alleged that, the suit has been filed basing upon 

some false and concocted story and is filed beyond the period of limitation 

with improper court fees.  

 

7. The defendants thereafter denied all the allegations brought against them 

by the plaintiff and denied the claim of the plaintiff over the Schedule-C 

suit land. In their counter-claim, the defendants alleged that, the Schedule-

A plot of land is owned by the plaintiff but all the structures and houses 

standing thereon were constructed by the defendant no.1 with his own 

money. At that time, the plaintiff did not make any protest. It is further 

submitted that, due to lack of proper accommodation, the defendant no.2 

had to left her matrimonial house where they used to reside jointly with the 

plaintiff. But as the plaintiff offered to sell the Schedule-C plot of suit land 

to defendant no.1 and suggested him to make arrangements for their 

accommodation thereon by constructing rooms, she came back. 

Accordingly, the defendant no. 1paid a sum of Rs. 1,50,000/- ( Rupees one 

lakh fifty thousand ) only to the plaintiff on 16.1.2008 as consideration 

amount for the purchase of Schedule-C plot of suit land in presence of 

witnesses Sri Kishore Das and Sri Harendra Nath Kalita and the plaintiff 

promised to execute the Registered Sale Deed within a short time.  

 
8. But the plaintiff failed to keep his promise and with ill motive to oust the 

defendants from the suit land served a legal notice on 12.4.2010 and 

subsequently filed this suit. Accordingly, the defendants claimed that, the 

plaintiff has no right, title over Schedule-C plot of suit land which is 

specifically described in Schedule-B in their counter-claim and prayed for 

passing a decree for specific performance of contract against the plaintiff by 

dismissing his suit against them.  

 
    PLAINTIFF’S REPLY  

 
9. The plaintiff in reply to the counter-claim of the defendants, denied all the 

allegations they brought against him. The plaintiff vehemently denied 

accepting any money from the defendant no.1 for selling the Schedule-C 
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plot of suit land. the plaintiff alleged that, the counter-claim of the 

defendants is not maintainable and hence prayed for dismissing the same 

and decreeing his suit.  

 
 

 

ISSUES TO BE DECIDED 

 

10. After going through the pleadings of the parties, their documents on 

record and after hearing the submissions of the learned counsels appearing 

for the parties, the following issues are settled for decision. 

 

 

Issues 

 

1. Whether there is cause of action for the suit ? 
 

2. Whether the suit and the counter-claim is/are maintainable ? 
 

3.  Whether the plaintiff has right, title and interest over the suit 
premises described in Schedule-B and C of the plaint ? 

 
4. Whether the defendant no.1 is having right, title, interest and 

possession over the suit premises as mentioned in the schedule-
B of his counter-claim ? 

 
5. Is schedule-B and C of the plaint and schedule-B of counter-

claim are same ? 
 

6. Whether plaintiff or the defendants are entitled to the decree as 
they prayed for in their plaint/counter-claim ? 

 
7. Is there any other relief to which the parties are entitled ? 

 
  

 
 

PEREMPTORY HEARING 

 

11. At the time of the peremptory hearing, both the parties have adduced 

evidence by examining their witnesses and by producing documents.  The 

witnesses for the plaintiff’s are- 

 

1. Sri. Kanak Ch. Talukdar  as   P.W.-1, 

2. Smt. Beli Talukdar as P.W.-2  and 

3. Smt. Ramchandra Kalita as P.W.-3. 
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   The defendant’s witnesses are- 

 

       i.  Sri. Phanidhar Talukdar  as D.W.-1,       

ii. Sri. Kishore Das as  D.W.-2  and 

iii. Sri. Harendra Nath Kalita as D.W.-3.  

 

 

DISCUSSION, DECISION  AND  THE REASONS THERE OF 
 
 

  

12. After conclusion of the evidence stage, I have heard the arguments of Sri 

Pankaj Baidya, the learned counsel appearing for the plaintiff and Sri. 

Ajay Kr. Chauhan the learned counsel appearing for the defendants. 

The rival contentions have duly been considered and will be discussed at 

appropriate stage. 

 

 

ISSUE NO.-1 

 

13. It is well settled that a cause of action means every fact which, if traversed, 

would be necessary for the plaintiff to prove in order to support the right to 

a judgment in his favour. In other words, cause of action arises when a 

material fact is alleged by one party and the same is denied by the other. 

 

 

14.  Here in this suit, the plaintiff alleges that, the defendants illegally 

occupying two rooms of his house and illegally constructed two other 

rooms in the suit land without his permission and also illegally occupied 

another room for keeping building construction materials. The rooms and 

the plot of land are described in schedule- C, D & B respectively in the 

plaint. All these allegations are denied by the defendants. the defendants on 

the other hand submitted that, they started to reside on schedule-C rooms 

as per the approval and request of the plaintiff. Further, the defendant no. 1 

started to construct the rooms mentioned in schedule-D rooms as he was 

the owner of that plot as his father i.e. the plaintiff sold the same to him at 

consideration of Rs.1,50,000/- ( Rupees one lakh fifty thousand ) only. The 

defendants further denied illegally occupying the schedule-B room by 

breaking its lock.  
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15. During evidence, it is found that, the plaintiff could not substantiate his 

allegation with cogent evidence. Rather, his witnesses i.e. P.W.-2 and P.W.-

3 during their cross-examination admitted they do not know about the 

incident nor have any knowledge about the contents of their affidavits. As 

such, their evidence cannot be considered to decide the point.  

 

16. Further, from the cross-examination of the plaintiff it appears that, he 

alleges that, the defendants started constructing the rooms illegally on 

12.7.2010 and in that process broke open the one room for keeping their 

construction materials on 14.7.2010. But he himself admitted that, he has 

filed this suit on 31.5.2010. As such, I find that, there is a discrepancy and 

reasonable doubt in the story of the plaintiff and it is also found that, the 

plaintiff has filed this suit prematurely. Accordingly, I find that, there was 

no cause of action in favour of the plaintiff for filing this suit against the 

defendants on the date when he filed this suit. As such, this issue is 

decided in negative against the plaintiff. 

 

 

 

ISSUE NO.-5 

 

17. The plaintiff described an Assam type house/room measuring 14ft. x 13ft. 

standing on the western side of A-schedule plot of his land in schedule-B 

and two Assam type rooms measuring 14ft. x 14ft. each standing on the 

eastern side of A-schedule plot having verandah & kitchen in schedule-C of 

his plaint. On the other hand, the defendants in their counter-claim 

described in Schedule-B a residential plot of land measuring 1 katha in the 

eastern side of the A-schedule plot of land described in the plaint/counter-

claim,  along with Assam type houses and structures standing thereon.  

 

18. It appears from the above mentioned descriptions that, there are some 

differences. Further, from the boundaries as mentioned in these schedules, 

I find that, the plots/rooms mentioned in Schedule-B & C in the plaint are 

not identical to the plot/rooms mentioned in the Schedule-B in the 

Counter-claim. As such, this issue is decided in negative.  

 

 
 

ISSUE NO.-2 

 

    

19. From the discussions and decisions in issue no. 1 and 5, it appears that, the 

plaintiff has filed this suit prior to arising of cause of action or in other 
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words without having cause of action. As such, I find that, the suit of the 

plaintiff is not maintainable.  

 

20. On the other hand, it is also found that, the defendants placed their 

counter-claim in respect of a plot of land which is not identical or same 

with that of the suit land/premises. As such, I find that, the counter-claim 

of the defendants is also not maintainable. Accordingly, this issue is 

decided against both the parties.  

 
 

 

ISSUE NO.-3 & 4 

 

21. Both these issue are clubbed together for discussion and decisions as they 

are inter-related.  

22. From the evidence, it is found that, the plaintiff in order to prove his 

right, title and interest over the schedule-B & C plots of land/rooms, has 

produced and exhibited a Myadi Kheraji Patta of Schedule-A plot of land as 

Ex.-2. As such since schedule-B & C plots/rooms are part and parcel of 

schedule-A plot of land, from Ex.-2, we can clearly say that, the plaintiff has 

right, title and interest over schedule-B & C plots/rooms. But as the 

defendants claim that, the plaintiff sold the schedule-B plot of land 

mentioned in counter-claim to defendant no. 1 by taking Rs.1,50,000/- ( 

Rupees one lakh fifty thousand) only and claimed right, title, interest and 

possession over the said plot of land, we have to consider this angle also.  

 

23. The defendants in support of their claim did not file any documentary 

evidence. Rather they admitted that there was no written agreement 

between the defendant no.1 and his father i.e. the plaintiff in respect of 

selling the above mentioned plot of land. Though the defendant no.1 and 

his witnesses deposed in affidavit that, the plaintiff accepted Rs.1,50,000/- 

( Rupees one lakh fifty thousand) only in consideration of schedule-B plot 

of land, but one this count, the defendants right, title over schedule-B plot 

of land cannot be declared.  

 
 

24. In view of above discussions, I find that, the plaintiff has right, title 

and interest over the schedule-B & C plots/rooms whereas the defendants 

not yet acquired any such right over the plot of land mentioned in 

schedule-B of their counter-claim. Accordingly, these issue are 

decided in favour of the plaintiff.  
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ISSUE NO.-6 & 7 

 

25. Both these issue are clubbed together as they are related to the relief 

claimed by the plaintiff and the defendants. Since it has already been found 

in issue no.2 that, the plaintiff has filed this suit without having cause of 

action and that, the defendants have filed the counter-claim in respect of a 

plot of land which is not the subject matter of the suit and accordingly, both 

the suit and the counter-claim are not maintainable, as such I find that, 

neither the plaintiff nor the defendants are entitled to get any relief in this 

suit/counter-claim. Accordingly, both these issues are decided 

against both the parties.  

 

 

 

ORDER 

 

26. From the discussions and decisions on the issues, it is found 

that, neither the plaintiff nor the defendants have able to prove their 

suit/counter-claim. As such, both the suit and the counter-claim are 

dismissed, on contest without cost.  

 

Prepare decree accordingly within fifteen days.  

   The operative part is pronounced in the open court. 

 

   This judgment is pronounced in the open Court, which is given 

under my hand and seal of the Court, on this 31st day of March, 2012. 

 

 

 

 

           (A.M.Md. Mahiuddin.) 

                  Munsiff, Bongaigaon. 
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A  P  P  E  N  D  I  X 

 
 
A.  Plaintiff's exhibits :              Ex.-1- Certified copy of Regd. Sale Deed no. 235 dt. 15.3.05. 

 
Ex.- 2 – Myadi Khiraji Patta dtd. 28.4.2009. 
 

                          
 

B. Defendants Exhibits :           Nil. 
 
 

C. Court Exhibits :                      Nil. 
 
 
D. Plaintiff's witnesses :           P.W.-1  -  Sri. Kanak Ch. Talukdar. 
 
         P.W.-2 – Smt. Beli Talukdar. 
 
         P.W.-3- Sri. Ramchandra Kalita. 
 
     
 
E.  Defendant's  witness :         D.W.-1 -  Sri. Phanidhar Talukdar. 
 
         D.W.-2 – Sri. Kishore Das. 
 
         D.W.-3-   Sri. Harendra Nath Kalita. 
 
           
     
F. Court witness :                        Nil. 
 

 
 
 


