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    HIGH COURT FORM NO. (J) 2 
 
   HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 
 
 
            District :  Bongaigaon. 
 
 
        IN THE  ORIGINAL   COURT  OF   THE   MUNSIFF  ::::::::  BONGAIGAON. 
 
 
            Present  :-     A.M.Md.Mahiuddin. M.Sc; LL.B. 
 
 
 

                                                                            Wednesday, the 4th day of April, 2012 
 
 

    Title Suit No. 30 of 2010 
 
 
                              Smt. Anu Das and another.       ....................... Plaintiff. 
 
                                           Versus 
 
         Smt. Kanchan Ray and others . ….......................  Defendants. 

 
 
                  This suit/case coming on for final hearing on 26.3.2012, in the presence of  
 
 
                Sri. Hareswar Das.                                    ............Advocate    for the Plaintiff. 
 
              Sri. Kamal Chakraborty, Sri. Pulak Sarma. ………… Advocates for the defendants. 
 
   
               
 
 
           and having stood for consideration to this 4th day of April,2012, the Court delivered the 
following judgment :- 
 
 
 

      
 
 
      
     J  U  D  G  M  E  N  T 
 
  

1. This is a suit for declaration, recovery of khas possession and permanent 

injunction filed by the plaintiffs Smt. Anu Das and her husband Sri 

Vijay Das against Smt. Kanchan Ray, Sri Niranjan Ray, Sri 

Ramakanta Ray and Smt. Chainika Ray i.e. the legal heirs of late 

Paramananda Ray as main defendants and against the legal heirs of late 
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Tarini Charan Ray i.e. the father of late Paramananda Ray as the Proforma 

defendants.  

 

FACTUAL MATRIX 

 

2. The factual matrix of the plaintiffs’ case is that, the subject matter of the 

case i.e. the suit land is a plot of land measuring 1 Katha 5 Lechas, which a 

part of a total plot of land measuring 3 Kathas 18 Lechas situated at village 

Dolaigaon Part-III under the Bongaigaon Revenue Circle, which is covered 

by Dag No. 400 and Patta No. 108(old) 25(new) and elaborately described 

in Schedule-A in the plaint. It is alleged that, the schedule-A plot was 

owned by one Tarini Charan Ray (since deceased ). That, after his death, 

the said plot was inherited by his legal heirs comprising of his wife Smt. 

Budheswari@ Budhu Bala @ Lereki Bala Ray, his sons Paramananda Ray 

(since deceased), Sri Anil Kumar Ray, Sri Naren Ray, Sri Moneswar Ray 

and his daughter-in-law Smt. Pratima Ray. The deceased Paramananda 

Ray is the husband/father of the present defendants.  

 

3. It is alleged that, prior to the death of Paramananda Ray while he was 

seriously ill, he along with the Proforma defendants i.e. the legal heirs of 

late Tarini Charan Ray approached Sri Vijay Das and requested him to 

purchase a portion of the schedule-A plot i.e. the suit land as they were in 

need of money for the treatment of Paramananda Ray. Accordingly, an 

Unregistered Sale Agreement was executed between all the legal heirs of 

late Tarini Charan Ray and Sri Vijay Das for a consideration of Rs.90,000/- 

(Rupees ninety thousand ) only with a condition to finalize the deal within 

6 (six) months by registering a sale deed upon receipt the balance 

consideration amount.  

 

4.  It is further alleged that, in between the whole plot was mutated in the 

name of Proforma defendant no. 1 i.e. Smt. Budhswari @ Budhu Bala @ 

Lereki Bala Ray as per consent of other legal heirs of late Tarini Charan 

Ray. Later on 7.5.2004 Budheswari executed a Registered Sale Deed vide 

No. 286 dtd. 7.5.2004 in respect of the suit land in favour of Plaintiff No.1 

Smt. Anu Das and delivered possession thereof her. Accordingly, her name 

was mutated as joint pattadar along with the Proforma defendant no.1 in 

the record of rights.  
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5. It is further alleged that, as Paramananda Ray was seriously ill at that time, 

the defendants and the Proforma defendants requested her to give the 

defendants some time to shift their temporary structures standing on the 

suit land and give her vacant possession of the suit land and she on 

sympathetic ground allowed the defendants to stay in the suit land for 

some more time. But later on after the death of Paramananda Ray, when 

she saw that, the defendants were not taking any initiative for moving away 

from the suit land, she and her husband asked them on 13.4.2008 and 

2.5.2010 to vacate the suit land. but the defendants refused to vacate the 

suit land. accordingly, the plaintiffs filed this suit for declaration of their 

right, title and interest over the suit land and for recovering khas 

possession thereof and for injunction against the defendants.  

 

DEFENDANTS’ PLEA 

 

6. The defendants contested the suit by filing their written statement. In their 

written statement, the defendants alleged that, the suit is liable to be 

dismissed as there is no cause of action against them. Further, they alleged 

that, the suit is not maintainable, barred by limitation, under valued and 

hit by section 4 of the Benami Transaction Act and also for mis-joinder of 

unnecessary party.  

 

7. The defendants submitted that, after the death of Tarini Charan Ray, his 

legal heirs i.e. the Proforma defendants and them including Paramananda 

Ray inherited the schedule-A plot of land and started to reside thereon. The 

defendants denied the story of illness of Paramananda Ray (since deceased) 

and stated that, none approached the plaintiff for selling the suit land to 

them. The defendants further denied execution of any land sale agreement 

by their husband/father during his life time in favour of the plaintiffs. It is 

further stated that, they have no knowledge about execution of a registered 

sale deed of the suit land by the Proforma defendant no.1 in favour of 

plaintiff no.1 until receiving summons of this suit from the Court. The 

defendants denied delivery of possession of the suit land to plaintiff no. 1 as 

alleged by the plaintiffs. The defendants further denied other allegations 

brought against them by the plaintiffs.  

 
8. Further the defendants stated that, after the death of Tarini Charan Ray, all 

his legal heirs inherited the schedule-A plot of land and started to possess it 
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jointly. That, till date, no partition of shares have been made. As such each 

of the legal heirs is entitled to 13 Lechas of land in the 3 Kathas 18 Lechas 

of main plot. Accordingly, the defendants also inherited the 13 Lechas share 

of their predecessor-in-inters i.e. Paramananda Ray after his death and are 

in possession thereof.  

 
9. The defendants alleged that, the Proforma defendant no. 1 in collusion with 

the revenue officials mutated the entire plot of schedule-A land in her name 

without their knowledge and later on sold the suit land to the plaintiff no1. 

That, as the Proforma defendant no. 1 inherited only 13 Lechas in the 

Schedule-A plot, she had no right to sell more land than her own share and 

as such, the sale is illegal, inoperative in law and is liable to be cancelled 

and through the alleged sale deed the plaintiffs did not acquire any right, 

title over the suit land. Within the premises of aforesaid facts and 

allegations, the defendants prayed for the dismissal of the suit.  

 
10. The Proforma defendants have also contested the suit by filing their 

written statement, where in they have supported the case of the plaintiffs 

and prayed for a decree in their favour.  

 

 

ISSUES TO BE DECIDED 

 

11. After going through the pleadings of the parties, their documents on record 

and after hearing the submissions of the learned counsels appearing for the 

parties, the following issues are settled for decision. 

 

Issues 

 

1. Whether there is cause of action for the suit ? 
 

2. Whether the suit is barred by limitation ? 
 

3.  Whether the suit is undervalued and under stamped ? 
 

4. Whether the suit is hit by section 4 of the Benami Transactions 
(Prohibition) Act ? 

 
5. Whether the proforma defendant no. 1 has the right to sell the 

suit land to the plaintiff no. 1 ? 
 
 

6. Whether plaintiffs have right, title and interest over the suit 
land ? 
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7. Whether the suit is hit by section 44 of the Transfer of Property 

Act ? 
 

8. Whether the plaintiffs are entitled to get the decree as per their 
prayer ? 

 
9. Whether the parties are entitled to any other relief  ? 

 
  

 

PEREMPTORY HEARING 

 

12. At the time of the peremptory hearing, both the parties have adduced 

evidence by examining their witnesses and by producing documents.  The 

witnesses for the plaintiff’s are- 

 

1. Smt. Anu Das  as   P.W.-1, 

2. Sri. Vijay Das as P.W.-2,  

3. Sri. Paltu Das as P.W.-3  and  

4. Sri. Anil Kr. Ray as P.W.-4.  

 

   The defendant’s witnesses are- 

 

       i.  Smt. Kanchan Ray  as D.W.-1 and       

ii. Sri. Rabin Ray as  D.W.-2.  

 

 

DISCUSSION, DECISION  AND  THE REASONS THERE OF 
 
  

13. After conclusion of the evidence stage, I have heard the arguments of Sri 

Hareswar Das, the learned counsel appearing for the plaintiffs and Sri. 

Pulak Sarma the learned counsel appearing for the defendants. The rival 

contentions have duly been considered and will be discussed at appropriate 

stage. 

 

ISSUE NO.-1 

 

14. It is well settled that a cause of action means every fact which, if traversed, 

would be necessary for the plaintiff to prove in order to support the right to 

a judgment in his favour. In other words, cause of action arises when a 

material fact is alleged by one party and the same is denied by the other. 
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15.  Here in this suit, the plaintiffs allege that, they have purchased the suit 

land from the Proforma defendant no. 1 who represented all the legal heirs 

of late Tarini Charan Ray through a Registered Sale Deed No. 286 dtd. 

7.5.2004. As such they have right, title and interest over the suit land and 

accordingly, they took delivery of possession from the seller. But as the 

husband/father of the defendants was seriously ill at that time, the 

defendants and the Proforma defendants requested them to let the 

defendants stay in the suit land for some time and they accepted their 

request on sympathetic ground. But when after the death of 

husband/father of the defendants, the defendants did not vacate the suit 

land on being requested to do so, the plaintiffs filed this suit.  

 

16. The defendants though admitted execution of the alleged Registered Sale 

Deed No. 286 dtd. 7.5.04, but challenged its validity by saying that, the 

Proforma defendant no.1 Budhswari Ray had no right to sell more land 

than her share of 13 Lechas out of the total plot of schedule-A land. as such, 

the plaintiffs can not acquire any right over the suit land through the said 

sale deed and in consequence they have not vacated the portion of land 

which neither their husband/father not they sold to the plaintiffs.  

 

17. From the above made allegations and counter allegations, I find that, there 

was a definite cause of action for the suit. Accordingly, this issue is 

decided in affirmative in favour of the plaintiffs.  

 

 

 

ISSUE NO.-2 

 

18. From the evidence on record it is found that, the plaintiff no. 1 exhibited 

the Registered Sale Deed No. 286 dtd. 7.5.04 as Ex.-5. It is also found that, 

the defendants did not dispute the execution of the Sale deed. It is further 

found that, the plaintiffs as P.W.-1 and P.W.-2 deposed that, they for the 

last time on 2.5.2010 went to the suit land for requesting the defendants to 

vacate the same and this evidence is not disproved by the defendants. in 

view of such facts, I find that, the suit has been filed well within the period 

of 12 years limitation. Accordingly, this issue is decided in negative 

in favour of the plaintiffs.  
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ISSUE NO.-3 

 

    

19. The defendants alleged that, the suit is undervalued and under stamped. 

But have not led any evidence to this effect. However, from the plaint, it is 

found that, the plaintiffs have valued the suit at Rs. 1,00,000/- (Rupees one 

lakh) only  and accordingly paid ad-vole ram Court fees of Rs.2731.60/- ( 

Rupees two thousand seven hundred thirty one and sixty paisa) only. From 

the Ex.-5, it is found that, the plaintiffs purchased the suit land at Rs. 

1,00,000/- (Rupees one lakh) only from the Proforma defendant no.1. As 

such, I find that, the plaintiffs have rightly valued the suit and paid proper 

Court fees accordingly. Hence this issue is decided in negative in 

favour of the plaintiffs.  

 

 

ISSUE NO.- 4 

 

20. The defendants alleges that, the suit of the plaintiff is hit by section 4 

of the Benami Transactions (Prohibition) Act. However, they have not led 

any evidence to that effect. From the evidence on record it is found that, the 

suit land was purchased by the money of plaintiff Sri. Vijay Das in the name 

of his wife Smt. Anu Das. The suit is filed by both of them as the agreement 

was executed with the plaintiff no.2 and the sale deed was executed in 

favour of the plaintiff no.1. in view of such facts, I don not find that, the suit 

is hit by the provisions of section 4 of the Benami Transactions 

(Prohibition) Act. Accordingly, this issue is decided in negative in 

favour of the plaintiffs.  

 

 
  

ISSUE NO.-5 

 

21. After hearing the learned counsels for the parties and going through the 

case record, it is found to an admitted position that, the suit land is a part 

of a total plot of land measuring 3 Kathas 18 Lechas which was owned and 

possessed by Tarini Charan Ray. After his death, the legal heirs of late 

Tarini Charan Ray i.e. the Proforma defendants and late Paramananda Ray 

inherited the property. It is also an admitted fact that, the whole plot was 

later on mutated in the name of Budheswari Ray i.e. Proforma defendant 

no.1. however it is alleged that, the mutation was done as per the consent of 

other co-sharers of the said property. On the strength of said mutation, the 

Proforma defendant no. 1 for her and on behalf of the other legal heirs of 
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late Tarini Charan Ray transferred the suit land in favour of the plaintiff 

no.1. Now, question arises whether mutation gives a sellable right on the 

person whose name is recorded in the record of rights ? 

 

22. Before going into the depth of this question, another admitted facts 

needs to be mention is that, the whole property has not yet been 

partitioned among its share holders and each of the share holder is entitle 

to claim a share of 13 Lechas of land.  

 
 

23. It is held by the Hon’ble Supreme Court of India in Smt. Sawarni 

vs. Smt. Inder Kaur and others in AIR 1996 SC 2823 that-

“Mutation of a property in the revenue record does not create or 

extinguish title nor has it any presumptive value on title. It only enables 

the person in whose favour mutation is ordered to pay the land revenue 

in question”. 

 

24. In the light of above decision of the Hon’ble Apex Court, it is found 

that, due to the mutation of the schedule-A plot is the name of the 

Proforma defendant no.1, she did not acquire any title over the plot in 

excess of her own share of 13 Lechas. As such, I find that, Proforma 

defendant no.1 had no right to sell property in excess of her own share of 13 

Lechas. Since suit is comprising of a plot of land measuring 1 Katha 5 

Lechas, I conclusively find that, the Proforma defendant no.1 had no right 

to sell the same to the plaintiff no. 1. Accordingly, this issue is 

decided in negative against the plaintiffs.  

 
 

ISSUE NO.-6 

 

25. From the discussions and decision on issue no. 5, it is found that, the 

Proforma defendant no.1 had no right to sell more land than her own share 

of 13 Lechas of land from the Schedule-A plot or in order words she had no 

right to sell the suit land to the plaintiff no.1. As such, I am of the 

reasonable finding that, the plaintiff no.1 has not acquired her right, title 

and interest over the suit land through the Sale Deed no. 286 dtd. 7.5.2004. 

but, as the Proforma defendant no.1 is found to have right to sell her own 

share of 13 Lechas, I find that, the plaintiff no 1 has right, title and interest 

over 13 lechas of land in Schedule-A plot of land. This issue is decided 

accordingly in negative.  
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ISSUE NO.7 

 

26. The defendants alleges that, the suit is hit by section 44 of the 

Transfer of Property Act. However, the defendants have lot led any 

evidence to substantiate their allegation. On perusal of the case record, 

except possession of the entire plot by all the legal heirs of late Tarini  Ray, 

nothing is found which can attract the proviso of section 44 of the Transfer 

of property Act. Accordingly, this issue is decided in negative in 

favour of the plaintiffs.  

 

ISSUE NO.-8 & 9 

 

27. Both these issues are relating to the relief claimed by the plaintiffs and 

hence clubbed together for discussion and decision. From the discussions 

and decisions on issues, it is found that, the plaintiffs have failed to prove 

their right, title and interest over entire plot of the suit land. Accordingly I 

find that, the plaintiffs are not entitled to the declaration of their right, title 

and interest over the suit land and other relieves relating to khas  

possession and injunction. Accordingly, the issues are decided in 

negative against the plaintiffs.  

 

ORDER 

From the discussions and decisions on the issues, it is found that, the 

plaintiffs have failed to establish that, they have acquired right, title and interest 

over the suit land and are entitled to other relieves. Accordingly, this suit is 

dismissed on contest with cost.  

 

Prepare decree accordingly within fifteen days.  

   The operative part is pronounced in the open court. 

 

   This judgment is pronounced in the open Court, which is given 

under my hand and seal of the Court, on this 4th day of April, 2012. 

 

 

 

 

           (A.M.Md. Mahiuddin.) 

                  Munsiff, Bongaiga 
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A  P  P  E  N  D  I  X 

 
 
A.  Plaintiff's exhibits :              Ex.-1- Agreement for sale dt. 22.12.03. 
 

Ex.-1(1) to 1(3)- Signatures of Vijay Das. 
 
Ex.-1(4) to 1(6)- Signatures of Smt. Budheswari Ray.  
 
Ex.-1(7) to 1(9)- Signatures of late Paramananda Ray.  
 
Ex.-1(10) to 1(12)- Signatures of Sri. Anil Ray.  
 
Ex.-1(13) to 1(15)- Signatures of Smt. Pratima Ray.  
 
Ex.-1(16) to 1(18)- Signatures of Sri. Naren Ch. Ray.  
 
Ex.-1(19) to 1(21)- Signatures of Sri Maneswar Ray. 
 
Ex.-1(22) to 1(23)- Signatures of witnesses.  

 
 

 
Ex.- 2 – Money Receipt dtd. 22.12.2003. 
 
Ex.-2(1)- Signature of Smt. Budheswari Ray.  
 
Ex.-2(2)- Signature of late Paramananda Ray.  
 
Ex.-2(3)- Signature of Sri. Anil Ray.  
 
Ex.-2(4)- Signature of Smt. Pratima Ray.  
 
Ex.-2(5)- Signature of Sri. Naren Ch. Ray.  
 
Ex.-2(6)- Signature of Sri Maneswar Ray. 
 
Ex.-2(7)- Signature of Sri Vijay Das.  
 
Ex.-2(8) to 2(9)- Signatures of witnesses. 
 
Ex.-3- Application to Bongaigaon Development Authority 
  Dtd. 23.2.04.  
 
 
Ex.-3(1) & 3(2)- Signatures of Budheswari Ray. 
 
Ex.-3(3)- The signature of Anu Das.  
 
Ex.-4- N.O.C. of B.D.A. dt. 11.3.04. 
 
Ex.-4(1) & 4(2)- Signatures of authority, BDA. 
 
Ex.-4(3)- Thumb impression of Smt. Buhdebala Ray. 
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Ex.-4(4)- Signature of Anu Das.  
 
Ex.-5- Sale deed dtd. 7.5.04.  
 
Ex.-5(1) to 5(5)- Thumb impressions of Smt. Budhebala  
Ray. 
 
Ex.-5(6) & 5(7)- Signatures of witnesses.  
 
Ex.-6- Certificate by Budheswari Ray dtd. 13.4.08. 
 
Ex.-6(1)- Thumb impression of Smt. Budheswari Ray.  
 
Ex.-6(2) & 6(3)- Signature of witnesses.  
 
Ex.-7- Land holding certificate dtd. 14.9.05. 
 
Ex.-7(1)- Signature of A.S.O.  Bongaigaon. 
 
 

                          
 

B. Defendants Exhibits :           Nil. 
 
 

C. Court Exhibits :                      Nil. 
 
 
D. Plaintiff's witnesses :           P.W.-1  -  Smt. Anu Das. 
 
         P.W.-2 – Sri. Vijay Das. 
 
         P.W.-3- Sri. Paltu Das.  
 
        P.W.-4- Sri Anil Kr. Das.  
 
     
 
E.  Defendant's  witness :         D.W.-1 -  Smt. Kanchan Ray.  
 
         D.W.-2 – Sri. Rabin Ch. Ray 
 
     
           
     
F. Court witness :                        Nil. 
 

 
 
 
 


