
              HIGH COURT FORM NO. (J) 2 
 
        HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 
 
District :  Bongaigaon 
 
        IN     THE      ORIGINAL      COURT     OF     THE      MUNSIFF,      BONGAIGAON 
 
Present  :-     A.M.Md.Mahiuddin. M.Sc;LL.B. 
 
 
                                                             Friday ,   the  17th day of July, 2009 
 

   Title Suit    No. 38  of 2007. 
 
 
                                     Smti  Malati Barua .........................…….Plaintiff 
 
                    Versus 
 
                 Sri Manik Ch. Barua.     .....................  Defendant 
 
                  This suit/case coming on for final hearing on 11.6.09, in the presence of  
 
 
         Sri  D. J. Mukharjee.                                                                   
 
                                             .................Advocate    for    Plaintiff 
 
 
 

         Sri  N. K. Ghose.. 
                             ..................Advocate    for    Defendant. 
 
           and having stood for consideration to this day, the Court delivered the following judgment :- 
 
 

  
 
 
    J  U  D  G  M  E  N  T 
 
 

 The factual matrix of the Plaintiff’s case is that, the Plaintiff Smti Malati Barua is the 

owner and was the exclusive possessor of a plot of land , measuring 2 Katha 10 Lechas, covered by 

Dag No. 432(old), 811(new) of Periodic Patta No. 240(old), 547(new) [ Khatian No. 173] situated 

at Dolaigaon Part-III, Natunpara of Bongaigaon Town under Dehi Birjhora of Bongaigaon Revenue 

Circle, which is more specifically mentioned as the Schedule-A land in the Plaint. The Plaintiff 

purchased this plot of land from its previous owner Sri Ram Bahadur Chhetry , through a 

Registered Sale Deed, bearing No. 1583 dated 02.03.1981 of the Sub-Registrar, Abhayapuri and 

took delivery of possession. The said plot of land was purchased by the Plaintiff out of her own 

savings, money obtained from the sell of her own ornaments and obtained from her matrimonial 

home. After the purchase, the Plaintiff constructed a house in one part of the land and started to 

reside thereon along with her family, including the Defendant. The portion of Schedule-A land  
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containing the house and other structures measures 1 Katha 5 Lechas and the same is the subject 

matter of the suit, which is more specifically mentioned as the suit land/premises in Schedule-B.  

 

 As the time and season passed, the husband of the Plaintiff expired, the daughters  got  

married and the Plaintiff started to live with the Defendant along with his family in the suit 

land/premises. As never been expected by the Plaintiff, she had to face ill treatment and neglect at 

the end of the Defendant and his family and she had to run from pillar to post for her treatment, 

clothing and shockingly for the food also. At that time, finding a loving, caring and sympathetic 

touch from Smti Anima Barua, the youngest daughter , the Plaintiff out of natural love and 

affection gifted the vacant portion of the Schedule-A land , measuring 1 Katha 5 Lecha, to her 

through a Registered Gift Deed, bearing No. 853 dated 26.6.1990 with delivery of possession, 

which was accepted by Smti Anima Barua accordingly.  

 

 A couple of years after the execution of the Gift Deed in favour of Smti Anima Barua, the 

Defendant approached Smti Anima Barua and made to her an offer that, if she transfers the said 

gifted plot of land in his name, he will maintain and look after their mother properly for the rest of 

her life. Having an interest on the wellbeing of her mother, Smti Anima Barua found the offer good 

and accordingly she executed a  Registered Gift Deed , bearing No. 86 dated 3.2.1994 in respect of 

the vacant portion of Schedele-A land and transferred the said plot. But, immediately, after the 

execution of the gift deed, the expectation of Smti Anima Barua and the entire scenario turned up 

side down. The Defendant and his wife started to torture the Plaintiff both physically and mentally. 

The torture escalated day by day like the mercury in the day light of summer and ultimately 

culminated in the last part of the year 2006 when the Plaintiff had been driven out from her house 

turned suit premises.  

 

 As the Plaintiff has no other alternative accommodation of her own other than the suit 

premises, the Plaintiff filed this suit, against her one and only son Sri Manik Ch. Barua as the 

Defendant praying for a declaration that, she is the owner of the suit land/premises having right, 

title and interest over it, for restoration of her possession over the suit land/premises by evicting the 

Defendant, his men etc. for a permanent injunction against the Defendant, his men etc, restraining 

them from alienating/altering the suit to any one and restraining them from entering the suit 

land/premises after the restoration of possession to the Plaintiff and for the costs. 

 

 The Defendant contested the suit by filing his written statement contending inter-alia that, 

there is no cause of action for the suit, rather the suit is not maintainable and bad for the non-

joinder/impleadment of his family members, the suit is barred by the law of limitation, estoppels, 

acquiescence   and also not properly valued.  

 

 The Defendant put forward his defence by submitting that, the Defendant wants a strict 

proof of all the allegations made against him and his family by the Plaintiff which he denies totally.  
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Furthermore, the Defendant stated that, it was the Plaintiff who was all along used to torture his 

wife, both physically and mentally and abused her with filthy language. Adding to this the 

Defendant stated that, it is not a fact, as alleged by the Plaintiff that, the Schedule-A land was 

purchased by the Plaintiff , out of her own savings and money obtained from her matrimonial home. 

The real fact is that, the said plot of land was purchased by his father from his own exchequer in the 

name of the Plaintiff as the Plaintiff has no independent source of income of her own. It is also 

stated that, the father of the Defendant after purchase of the said plot of land, constructed the house 

standing on it and started to live in along with his family.  

 

 The Defendant further stated that, as alleged by the Plaintiff, she was not driven out of the 

house by the Defendant rather she herself went away and in connivance with Smti Anima Barua 

and her husband, on some false pretexts, filed this suit. As the land in question and the house was 

purchased and constructed by his father, out of his own money, being the only son of his father, he 

has a right to stay there along with his family. Accordingly, the Defendant prayed for the dismissal 

of the suit with exemplary costs. 

  After hearing the parties and going through the records of the case, my learned 

predecessor was pleased to frame the following issues.  

Issues 
 
 

1. Whether there is  cause of action for the suit ? 
 

 
2. Whether the suit is bad for non-joinder of necessary parties ? 

 
    3.   Whether the Plaintiff got  right ,title, interest over the suit land ? 

 
           4.    Whether the Plaintiff is entitled to khas possession of the suit land by  

   
evicting  the Defendants therefrom? 

 
   5.   Whether the Plaintiff is entitled to the decree as prayed for ? 
 

6. To what relief/reliefs the Plaintiff is entitled  ? 
 
 

 At the time of trial, the Plaintiff, Smti Malati Barua  examined herself as P.W.-1, 

Smti Anima Barua as P.W.-2, Sri Pradip Barman as P.W.-3 and Sri Ashok Kr. Majumdar 

as P.W.-4 and exhibited some documents. On the other hand, the Defendant Sri Manik Ch. 

Barua examined only himself as D.W.-1 and did not exhibit any document. 

 
 
                     DISCUSSION, DECISION  AND  THE REASONS THERE OF 
 
  I have heard the arguments advanced by Sri D.J.Mukharjee the learned counsel of 

the Plaintiff and  Sri N.K.Ghose, the learned counsel of the Defendants, perused the case 

record and gone through the evidences available on record along with the exhibits.  
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 Issue No-1 

 

  Cause of action arises when a party asserts a fact and the other denies the same. Here 

in this particular case, the Plaintiff stated that, she had been driven out of her own house and 

land by the Defendant forcefully. On the other hand, the Defendant objected the assertion of 

the Plaintiff by stating that, the Plaintiff had never been driven out of the house rather she 

herself elected to stay away from the Defendant. He further stated that, as asserted by the 

Plaintiff, the suit land along with the house is the property of his father, purchased in the 

name of the Plaintiff and the house was also constructed by him not by the Plaintiff. 

Furthermore, the Plaintiff prayed for the eviction of the Defendant from the suit 

land/premises but the Defendant himself by saying that, as the land and the house was 

purchased and constructed from the money of his father, being the only son of his father, the 

Defendant has his right, title and interest over it and accordingly are not liable to be evicted 

from it. 

  From the above discussions, I am of the considered view that, there is a distinct point 

of conflict regarding the ownership of the suit land/premises between the parties and hence 

arose the cause of action.  

  Accordingly, this issue is decided in affirmative in favour of the Plaintiff. 

 

 Issue No.-2 

 

  The learned counsel for the Defendant submitted that, since the Defendant is 

residing in the suit/premises along with his wife and children, they are also the necessary 

parties to this suit and as they are not made the parties, this suit suffers from non-joinder of 

necessary parties. On the other hand, the learned counsel for the Plaintiff submitted that, the 

wife and the children are not the necessary parties to this suit as they are the permissive 

occupiers of the suit land/premises.  

 

  It is pertinent to mention here that, a necessary party is one whose presence is 

indispensable to the constitution of the suit, against whom the relief is sought and without 

whom no effective order can be passed. A proper party on the other hand is that, in whose 

absence an effective order can be passed, but whose presence is necessary for a complete 

and final decision on the question involved in the proceeding.[ Awas Enam Vikas Parishad 

v. Gyan Devi, AIR 1995 SC 724]. 

 

  Where a person, who is necessary or proper party to a suit has not been joined as a 

party to the suit, it is a case of non-joinder. On the other hand, if two or more persons are 

joined as plaintiffs or defendants in one suit in contravention of Order 1, Rules 1 & 3, of 

C.P.C. and they are neither necessary nor proper parties, it is a case of mis-joinder of parties. 
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   As per the provisions of Order 1 Rule 1 of C.P.C. Which goes as- 

 

    [1. Who may be joined as plaintiffs— All persons may be joined in one  

     suit as plaintiffs where— 

(a) any right to relief in respect of, or arising out of, the same act or 

transaction or series of acts or transactions is alleged to exist in 

such persons, whether jointly, severally or in the alternative; and 

(b) if such persons brought separate suits, any common question of 

law or fact would arise.] 

 

Now after going through the submissions and the evidence on record, I am of the considered 

view that, the wife and the children of the Defendant has no separate identity and interest over the 

suit land/premises on the basis of which they are in occupation of the same. They are having their 

interest over the suit land/premises as the derived from the Defendant. Hence in my considered 

opinion the wife and the children of the Defendant are not the necessary parties to this suit.  

 

  Accordingly, this issue is decided in affirmative in favour of the Plaintiff. 

 

 Issue No.-3 

 

  In respect of this issue, the learned counsel for the Plaintiff submitted that, since the 

Schedule-A land, of which the suit land is a part, had been purchased by the Plaintiff, 

through a Registered Sale deed, bearing No. 1583 dated 02.03.1981 of the Sub-Registrar, 

Abhayapuri and took delivery of possession from its previous owner Sri Ram Bahadur 

Chhetry, out of her own money, she got her right, title and interest over the suit land. On the 

other hand, the learned counsel for the Defendant objecting to the contentions of the learned 

counsel for the Plaintiff, submitted that, since the Plaintiff had been a house wife, having no 

independent source of income, it was impossible for her to buy such a plot at such a rate out 

of her own money. He further submitted that, the Schedule-A land was purchased by the 

father of the Defendant in Plaintiff’s name.  

 

  Now, after going through the depositions of the witnesses, I find that, the Plaintiff 

along with all her witnesses deposed in concert, corroborating and keeping tune with each 

other  deposed that, the Schedule-A land was purchased by the Plaintiff out of her own 

money, saved from the house hold expenditures, gathered by selling her ornaments and 

obtained as a help from her matrimonial home and constructed a house on it. This assertion 

was strongly objected by the Defendant during his evidence. But I find that, the Defendant 

could not substantiate his objections by adducing any evidence, either in the form of 

supporting oral evidence or in the form of any document. But on the other hand, to 

substantiate her claim, the Plaintiff exhibited some documents.  
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  It is pertinent to mention here that, as per the law of evidence, in case of oral 

evidence, the best evidence is the direct evidence and in case of the documentary evidence, 

the best evidence is the primary evidence. The contents of a document can be proved either 

by the primary evidence of the document or by its secondary evidence. The relevant 

provisions of the Indian Evidence Act, 1872  are- 

 62. Primary evidence. Primary evidence means the document itself 
produced for the inspection of the Court.  

Explanation 1.--Where a document is executed in several parts, each part is 
primary evidence of the document: Where a document is executed in 
counterpart, each counterpart being executed by one or some of the parties 
only, each counterpart is primary evidence as against the parties executing 
it.  

Explanation 2.--Where a number of documents are all made by one uniform 
process, as in the case of printing, lithography or photography, each is 
primary evidence of the contents of the rest; but, where they are all copies of 
a common original, they are not primary evidence of the contents of the 
original.  

    63. Secondary evidence. Secondary evidence means and includes--  

(1) certified copies given under the provisions hereinafter contained; 1*  

(2) copies made from the original by mechanical processes which in 
themselves insure the accuracy of the copy, and copies compared with such 
copies;  

(3) copies made from or compared with the original;  

(4) counterparts of documents as against the parties who did not execute 
them;  

(5) oral accounts of the contents of a document given by some person who 
has himself seen it. 

As per section 64 of the Indian Evidence Act,1872 the documents must be proved by 

primary evidence. There are some exceptional condition under which, the secondary 

evidence can be given of the existence, condition or content of a document.  Section 65 of 

the Indian Evidence Act, 1872 provides the conditions.  

65. Cases in which secondary evidence relating to documents may be given.  

Secondary evidence may be given of the existence, condition or contents of a 
document in the following cases:--  

(a) when the original is shown or appears to be in the possession or power-- 
of the person against whom the document is sought to be proved, or of any person 
out of reach of, or not subject to, the process of the Court, or of any person legally 
bound to produce it, and when, after the notice mentioned in section 66, such person 
does not produce it;  

(b) when the existence, condition or contents of the original have been 
proved to be admitted in writing by the person against whom it is proved or by his 
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representative in interest;  

(c) when the original has been destroyed or lost, or when the party offering 
evidence of its contents cannot, for any other reason not arising from his own default 
or neglect, produce it in reasonable time; 

 (d) when the original is of such a nature as not to be easily movable; 

 (e) when the original is a public document within the meaning of section 74;  

(f) when the original is a document of which a certified copy is permitted by 
this Act, or by any other law in force in India to be given in evidence; 

(g) when the originals consist of numerous accounts or other documents 
which cannot conveniently be examined in Court and the fact to be proved is 
the general result of the whole collection.  

 

 In cases (a), (c) and (d), any secondary evidence of the contents of the document is 

admissible. In case (b), the written admission is admissible. In case (e) or (f), a certified 

copy of the document, but no other kind of secondary evidence, is admissible. In case (g), 

evidence may be given as to the general result of the documents by any person who has 

examined them, and who is skilled in the examination of such documents. 

 

  After perusing the exhibits, I find that, Ex.-1 is the Certified copy of the Registered 

Sale Deed , No. 1583 dated 2.3.1981, whereby the Schedule-A land was transferred, 

executed by Sri Ram Bahadur Chhetry in favour of the Plaintiff i.e. Ex.-1 is the secondary 

evidence of the contents of the original Sale Deed , No. 1583 dated 2.3.1981, which is 

apparently in admissible in evidence. But after scrutinizing the entire case record, it came to 

light that, the Plaintiff in her plaint as well as in her evidence, stated that, while she was 

driven out of her house by the Defendant, the Defendant retained all the papers and 

documents relating to her land along with other important documents and papers. This 

statement was supported by the deposition of P.W.-2, Smti Anima Baruah. In view of the 

above fact and circumstances, I am of the considered finding that, though Ex.-1 is a 

secondary evidence in nature, it is admissible in evidence as per the provision of section 64 

and 65(a) of the Indian Evidence Act, 1872, which is proved as per section 68 of the Indian 

Evidence Act, 1872.  

 

  Now let us consider the contents of Ex.-1. after going through Ex.-1, I find that, 

through Ex.-1, the Plaintiff purchased the Schedule-A land from Sri Ram Bahadur Chhetry 

on 2.3.1981. Further  I have gone through the Ex.-7, the certified copy of the Record of 

Rights, which is also admissible in evidence as per the provision of section 64 and 65(e) of 

the Indian Evidence Act, 1872  and Ex.-3, the land holding certificate, issued in respect of 

the Schedule-A land, in the name of the Plaintiff, by the Assistant Settlement Officer, 

Bongaigaon Revenue Circle on 12.10.06.  
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  In view of the evidences discussed above, I am of the considered finding that, since 

the suit land/premises is a part and parcel of the Schedule-A land, which was purchased by 

the Plaintiff in accordance with the provisions of law, through a Registered Sale Deed , No. 

1583 dated 2.3.1981, she has right, title and interest over the suit land/premises.  

 

  Accordingly, this issue is decided in affirmative in favour of the Plaintiff. 

 

 Issue No.-4 

 

  In view of the discussions and the decision on issue no.-3, it is found that, the 

Plaintiff is the owner of the suit land having her right, title and interest over it. Further it is 

found from the pleading and the depositions that, in the last part of the year 2006, the 

Plaintiff had been driven out from her house by the Defendant. The Defendant objected the 

statement by saying that, the Plaintiff on her own will has left the house. From the 

statements and counter statements, it becomes clear that, the Plaintiff is not in possession of 

her house at present. The defendant further objected to the contention that, he is liable to be 

evicted from the suit land on the ground that, being the only son of his father, who 

purchased the Schedule-A land and constructed the house on it, has every right to live in 

that house along with his family. However, the Defendant could not prove his claim by 

adducing any supporting evidence. On the other hand the Plaintiff has duly proved her right, 

title and interest over the suit land/premises.  

 

  In my considered opinion, in this case, the option lies on the mother, whether she 

wants her one and only son to live along with her or not. But the present fact, circumstances 

and the prayer of the Plaintiff of this case shows that, depending upon the terrain, the river 

also changes its route. In view of the above discussions, I am of the considered finding that, 

the Plaintiff is entitled to get the possession of the suit land/premises back by evicting the 

Defendant therefrom.  

 

  Accordingly, this issue is decided in affirmative in favour of the Plaintiff. 

 

Issue No. 5 & 6 

 
  For the convenience of decisions, these two issues are clubbed together and 

discussed accordingly 

 
  After going through the discussions made above and in view of the findings in the 

foregoing issues, it is crystal clear that, the Plaintiff has been able to prove her case 

establishing her right, title, interest and ownership over the suit land/premises. It is also seen 

that, the Defendant is occupying the suit land/premises at present without the consent of his  
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mother, the Plaintiff, illegally causing a great hardship to the old aged woman. Accordingly, I 

am of the considered finding that, the Plaintiff has successfully discharged her burden of 

proving the case and as such is entitled to get the fruit of it-the decree.  

 

  Moreover, from the discussions made above, I am of the considered finding that, the 

Plaintiff has also been able to show a prima-facie case. Furthermore, as the Plaintiff is an old 

aged woman, without having any source of income and at present staying on a rented house, it 

can be assumed the hardship caused  to her while paying the rent of the rented house. In view 

of an urgent need of a roof over her head, I am of the considered finding that, balance of 

convenience and fact of irreparable loss are also in favour of the Plaintiff for granting a 

permanent injunction in this case, restraining the Defendant and his men, agent etc, from 

entering the suit land/premises, after restoration of possession over the suit land to the 

Plaintiff.   

 

  Hence, these two issues are also decided in affirmative in favour of the Plaintiff.  

 

       ORDER 
 

 
    In view of the above made discussions and the findings in all the issues, I am 

of the finding that, the Plaintiff is the sole owner of the suit land/premises who has been able 

to prove her right, title and interest over the suit land/premises and that, the Defendant is 

occupying the suit land/premises illegally without having any right to live in there in absence 

of the consent of the Plaintiff. Accordingly it is ordered that, the Plaintiff is to put into the 

khas possession over the suit land/premises by evicting the Defendant, his men, agent etc. 

That a permanent injunction is granted to the Plaintiff against the Defendant restraining him 

and his men and agents from alienating the suit land/premises and from constructing or 

altering the present state of the suit land/premises till restoration of possession of the suit 

land/premises to the Plaintiff and entering the suit land after the restoration of possession of 

the suit land to the Plaintiff.  

 

     Accordingly, this suit is decreed, on contest, with cost. 
 

              Prepare decree accordingly.  
 
   The operative part is pronounced in the open Court. 

 
   This judgment is pronounced in the open Court, which is given under 

my hand and seal of the Court , on this   17th  day of July ,2009. 

 

 
 
 
           (A.M.Md. Mahiuddin.) 
                  Munsiff, Bongaigaon. 
 



 10 
 
 
     A  P  P  E  N  D  I  X 
 
 
A.  Plaintiff's exhibits :                Ext.-1   -   The  Certified copy of the Registered Sale     
         Deed No.- 1583 dated 2.3.1981. 
 
        

Ext.-2 – The certified copy of the Gift Deed No. 853 dated 
26.6.1990. 
 
Ext.-3 -  The  land holding certificate issued in the name of the 
Plaintiff as land holder in respect of the Schedule-A land, issued 
by the Asst. Settlement Officer, Bongaigaon on 12.10.06.  
 
Ext.-4 - The certified copy of the Gift Deed No. 86 dated 
3.2.1994. 

. 
 

Ext.-5  - The  Certified copy of the Registered Sale Deed No.- 
1304 dated 13.12.2006. 
 

 
Ext.-6  -   The copy of the dated 2.2.07 in Mutation case 
No.314/2006-07 
 
Ext.-7 -  The certified copy of the record of rights, dated 25.8.95. 
 
Ext.-8 to 8(5)- The medical papers of the Plaintiff. 
 
Ext.-9- The copy of judgment of Misc Case No.18/2007 dated 
19.12.2007.  
                               

B. Defendants Exhibits :             Nil. 
       
C. Court Exhibits :                      Nil. 
 
D. Plaintiff's witnesses :             P.W.-1  -   Smti Malati Barua. 
         P.W.-2  -   Smti Anima Barua.                              
         P.W.-3  -   Sri Pradip Barman. 
         P.W.-4  -   Sri Ashok Majumdar.  
 
 
E.  Defendant's  witness :            D.W.-1 -   Sri Manik Ch. Barua. 
          
F. Court witness :                  Nil.  

 
 

 
 

 
 

 


