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    HIGH COURT FORM NO. (J) 2 
 
   HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 
 
 
            District :  Bongaigaon. 
 
 
        IN THE  ORIGINAL   COURT  OF   THE   MUNSIFF  ::::::::  BONGAIGAON. 
 
 
            Present  :-     A.M.Md.Mahiuddin. M.Sc; LL.B. 
 
 
 

                                                                            Wednesday, the 7th day of March, 2012 
 
 

    Title Suit No. 39 of 2008 
 
 
                                       Md. Dilsad Ali Sk.                   ....................... Plaintiff. 
 
                                           Versus 
 

         Sri. Mono Ranjan Sarkar and others.       ….......................  Defendants. 
 

 

                  This suit/case coming on for final hearing on 29.2.2012, in the presence of  
 
 
                Sri. Samir Kumar Sarkar.                         ............Advocate    for the Plaintiff. 
 
              Md. D. S. Haque.                 …………. Advocate for the defendants. 
 
   
               
 
 
           and having stood for consideration to this 7th day of March, 2012, the Court delivered the 
following judgment :- 
 
 
 

      
 
 
      
     J  U  D  G  M  E  N  T 
 
  

1. This suit has been filed by the plaintiff Sri. Dilsad Ali Sk against the Sri 

Mono Ranjan Sarkar, Sri. Hirendra Sarkar and Md. Kurman Ali  

for specific performance of contract and cancellation of sale deed No. 380 

dated 12.3.2008. 
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FACTUAL MATRIX 

 

2. The factual matrix of the plaintiff’s case is that, the plaintiff alleges that, the 

defendant no.1 and 2 are the joint owners of a plot of land measuring 7 

Bighas 3 Kathas covered by Dag No. 243 of Patta No. 41 which is situated at 

village Nankargaon Part-I under the Sidli Revenue Circle of District 

Chirang, BTAD.   

 

3. That, the defendant no.1 & 2 jointly entered into an agreement for sale of a 

plot of land measuring 6 Bighas 3 Kathas from the aforesaid plot to the 

plaintiff on 15.1.2006 for a consideration price of Rs.1,70,000/- (Rupees 

one lakh seventy thousand) only. It is further alleged that, the plaintiff 

accordingly paid an advance of Rs. 70,000/- (Rupees seventy thousand) 

only to the defendant no. 1 & 2 on the same date and the defendants 

acknowledging the receipt of the money promised to execute the sale deed 

within one to one and half months. That, the above plot of land measuring 

6 Bighas 3 Kathas is the suit land which is specifically described in the 

schedule of the plaint.  

 
 

4.  It is pertinent to mention here that, at the time of execution of the 

agreement of the sale, the defendant no. 1 & 2 delivered the possession of 

the suit land to the plaintiff, wherein the plaintiff is residing with his family 

and doing cultivations in all these days.     

 

5. It is further alleged by the plaintiff that, the defendant no. 1 & 2 later on 

31.1.2006 took the balance consideration price of Rs. 1,00,000/-(Rupees 

one lakh) only from the plaintiff giving him assurance of execution of the 

sale deed very soon.  

 

6. That, the plaintiff requested the defendant no.1 & 2 on many occasion to 

execute the sale deed in his favour and register the same, but the 

defendants in each occasion assured the plaintiff of executing the same 

within a very short time. Later on, having come to know that, the defendant 

no. 1 & 2 were trying to sell out the suit land to a third party, the plaintiff 

lodged a complaint before the Sub-Registrar, Bongaigaon on 15.6.2006.  
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7. It is further alleged that, in the midst of the situation, the defendant no. 1 & 

2 secretly sold out the suit land to the defendant no. 3 on 12.3.2008 

through registered sale deed no. 380, but could not deliver the possession 

of the land to him.  

 

8. Accordingly, alleging that, the action of the defendant no. 1 & 2 is illegal 

and arbitrary, the plaintiff filed this suit for cancellation of Regd. Sale Deed 

no. 380 dt. 12.3.2008 and further prayed for a declaration for specific 

performance of contract/agreement dated 15.1.2006 along with other 

relives.  

 

 

DEFENDANTS’ PLEA 

 

9. The defendant no.1 and 3 did not contest the suit, the suit vide order dated 

3.12.2008 and 28.5.2009 ordered to proceed ex-parte against them. As 

such, only the defendant no.2 contested the suit and filed his written 

statement, wherein he challenged the maintainability of the suit in terms of 

cause of action, non-joinder of necessary parties etc.  

 

10. The defendant no.2 alleges that, he never executed any agreement for 

sale of the suit land with the plaintiff and denied receiving any amount as 

advance or else from the plaintiff as the consideration price for the sale and 

accordingly demanded strict proof of the allegation.  

 
11. The defendant no.2 further submitted that, he with the consent of other 

pattadars of patta no. 41 sold a plot measuring 3 Bighas to the defendant 

no.3 and delivered possession through Regd. Sale Deed No. 380 on 

12.3.2008. As such the document is legal and valid and there is no question 

of cancelling the same.  

 
12. The defendant no.2 thereafter denied all other contentions and allegations 

of the plaintiff and alleged that, the plaintiff with an ulterior motive has 

filed this suit and accordingly prayed for its dismissal.  
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ISSUES TO BE DECIDED 

 

13. After going through the pleadings of the parties, their documents on record 

and after hearing the submissions of the learned counsels appearing for the 

parties, the following issues are settled for decision. 

 

 

Issues 

 

1. Whether there is any cause of action for the suit ? 
 

2. Whether the suit is bad for non-joinder of necessary parties ? 
 

3.  Whether the defendant no.1 & 2 entered into an agreement on 
15.4.2006 with the plaintiff to sell the suit land to him and took 
Rs. 1,70,000/- as consideration for the sale ? 

 
4. Whether Registered Sale Deed No. 380 dtd. 12.3.2008 is valid 

and operative ? 
 

5. Whether the plaintiff is entitled to the decree as prayed for ? 
 

6. Whether the parties are entitled to any other relieves ? 
 

  
 

 

PEREMPTORY HEARING 

 

14. At the time of the peremptory hearing, both the parties have adduced 

evidence by examining their witnesses and by producing documents.  The 

witnesses for the plaintiff’s are- 

 

1. Md. Dilsad Ali Sk.  as   P.W.-1, 

2. Md. Amjad Ali as P.W.-2, 

3. Md. Atabuddin Mandal as P.W.-3    and 

4. Md. Sirajal Sk. as P.W.-4. 

 

   The defendant’s witnesses are- 

 

       i.  Sri. Hirendra Sarkar  as D.W.-1,       

ii. Sri. Banamali Sarkar as  D.W.-2 and 

iii. Sri. Madhu Narayan Deb as D.W.-3.  
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DISCUSSION, DECISION  AND  THE REASONS THERE OF 
 
 

  

15. After conclusion of the evidence stage, I have heard the arguments of Sri. 

Samir Kr. Sarkar, the learned counsel appearing for the plaintiff and 

Md. D. S. Haque  the learned counsel appearing for the defendant no.2 

respectively. The rival contentions have duly been considered and will be 

discussed at appropriate stage. 

 

 

ISSUE NO.-1 

 

16. It is well settled that a cause of action means every fact which, if traversed, 

would be necessary for the plaintiff to prove in order to support the right to 

a judgment in his favour. In other words, cause of action arises when a 

material fact is alleged by one party and the same is denied by the other. 

 

 

17.  Here in this suit, the plaintiff alleges that, the defendant no.1 and 2 entered 

into an agreement for sale of the suit land to him on 15.1.2006 at 

consideration amount of Rs. 1,70,000/- ( Rupees one lakh seventy 

thousand ) only and they received Rs.70,000/- ( Rupees seventy thousand ) 

only on that date and delivered possession of the suit land to him. That, 

later on the defendant no. 1 and 2 took the balance consideration amount of 

Rs.1,00,000/- ( Rupees one lakh ) only on 31.1.2006 and promised to 

execute the registered sale deed in his favour within a short time. But the 

defendant no. 1 and 2 failed to keep their promise and on the other hand, 

they transferred the suit land to defendant no. 3 vide Registered Sale Deed 

no. 380 on 12.3.2008 giving them the cause of action for filing this suit.  

 

18. The contesting defendant no.2 straightly denied the allegation of the 

plaintiff and stated that, there was no agreement between him and his 

brother Mano Ranjan Sarkar with the plaintiff for selling the suit land. the 

contesting defendant further denied executing any sale deed in favour of 

the plaintiff.   

 

19.  In view of the above discussed contention, I find that, there was a define 

cause for the plaintiff to initiate the action against the defendants. As 

such, this issue is decided in affirmative in favour of the 

plaintiff.  
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ISSUE NO.-2 

 

20. The learned counsel for the contesting defendant submitted that, suit 

land is a part of a plot of land measuring 23 Bighas 2 Kathas 7 Lechas 

which stands jointly in the name of Sri Bhabendra Sarkar, Sri Banamali 

Sarkar, Sri Monoranjan Sarkar, Sri Hirendra Sarkar, Sri Birendra Sarkar, 

Sri Karendra Sarkar, Smt. Nirmali Sarkar , Smt. Kateswari Sarkar and 

others. The entire plot is still to be partitioned among the co-pattadars. As 

such, each of the pattadars are necessary parties to this suit and since they 

were not joined in this suit, the suit is bad for the non-joinder of necessary 

parties and is liable to be dismissed alone in this count.  

 

21. The learned counsel for the plaintiff in counter argument submitted that, 

since the defendant no. 1 and 2 were the parties to the agreement dated 

15.1.2006, they are the only necessary parties to this suit among the co-

pattadars and the rest co-pattadars are not necessary parties to this suit 

and hence left out.  

 
 

 

22. After hearing the submissions of the learned counsels and going 

through the evidence on record, it is found that, the suit land is admittedly 

a part of the land measuring   23 Bighas 2 Kathas 7 Lechas, which is jointly 

in the name of Sri Bhabendra Sarkar, Sri Banamali Sarkar, Sri Monoranjan 

Sarkar, Sri Hirendra Sarkar, Sri Birendra Sarkar, Sri Karendra Sarkar, Smt. 

Nirmali Sarkar, Smt. Kateswari Sarkar and others. As such, in the event of 

passing a decree and while executing it, the co-pattadars will definitely be 

effected with the process. It may cause multiplicity of proceedings in the 

form of partition suits. As such, in my considered opinion, all the joint 

patadars of suit land are the necessary parties to this suit and as they are 

not joined in this suit, this suit is bad for the non-joinder of necessary 

parties. Accordingly, this issue is decided in affirmative against the 

plaintiff.  

 

 
 

 

ISSUE NO.-3 

 

 

23. The plaintiff alleges that, the defendant no. 1 and 2 on 15.1.2006 

entered into an agreement with him for selling the suit land and took Rs. 
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70,000/- (Rupees seventy thousand ) only as advance out of the total 

consideration amount of Rs. 1,70,000/- ( Rupees one lakh seventy 

thousand ) only. It is further alleged that the defendant no. 1 and 2 later on 

31.1.2006 took the balance consideration amount of Rs.1,00,000/- ( 

Rupees one lakh ) only . The contesting defendant no. 2 has flatly refused 

this allegation and stated that, they have not entered into any agreement 

with the plaintiff ever.   

 

 

24. The plaintiff in support of his contentions has exhibited the alleged 

agreement dated 15.1.2006 as Ex.-1 and further exhibited the signature of 

the defendant no. 1 in Ex.-1 as Ex.-1(i) and the signatures of defendant no. 

2 as Ex.-1(ii) & Ex.-1(iii).   

 

 

25. During argument, the learned counsel for the contesting defendant 

submitted that, the Ex.-1 cannot be regarded as an agreement as it is not 

signed or endorsed by the plaintiff. Further, since the defendant no. 2 

denied executing the alleged agreement, his signatures were sent to the 

Forensic Science Laboratory, Kahilipara, Guwahati and from their report it 

is found that, names written in Ex.-1 as Hirendra Sarkar are not signed by 

the defendant no. 2. As such it is clearly established that, the Ex.-1 is a 

manipulated document and on its basis no decree can be passed.   

 

 

26. Now, after hearing the submissions of the learned counsels and going 

through the case record, it is found that, in Ex.-1, there is no signature of 

the plaintiff. In my considered opinion, for getting a decree for the specific 

performance of a contract, the document on the basis of which the relief is 

sought must at least be a contract. Here in this case, the plaintiff has filed 

this suit basing upon the Ex.-1. Now let us see whether this Ex.-1 can be 

termed as a contract or not.  

 

 

27. From the perusal of Ex.-1, it is found from its contents that, the 

defendant no. 1 and 2 made an offer of selling the suit land to the plaintiff  

at consideration price of Rs. 1,70,000/- (Rupees one lakh seventy thousand 

) only. That, the terms of the agreement were deduced into writing. As such 

the proposal is to be endorsed by the proposers and the acceptor’s 

acceptance must also be endorsed by his signature. But here in Ex.-1, there 

is no endorsement of the acceptor i.e. the plaintiff. As such, in my view, 

there is no acceptance of the proposal from the plaintiff in Ex.-1 and since 
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there is no acceptance, the point of proposal is irrelevant. Accordingly, in 

my considered view, Ex.-1 cannot be termed as a valid agreement which is 

enforceable to make it a contract. As such, I find that, Ex.-1 is not a contract 

for sale of the suit land between the parties.  

 

 

28. On the other hand, though the plaintiff side sent the alleged 

signatures of defendant no. 2 in Ex.-1 i.e.Ex.-1(iii) for obtaining an Expert 

opinion regarding its genuineness, but they have abstained from examining 

the Expert who made the opinion and exhibit his report in this regard. 

However, for the ends of justice, I took judicial notice of the report and 

found that, the Expert opined that, the defendant no. 2 did not sign the Ex.-

1 as Ex.-1(iii). As such, I am of the conclusive finding that, there is 

substance in the pleading of the defendant no.2 and the Ex.-1 is a 

manipulated document so far it is concerned with defendant no.2 and 

hence it is not enforceable against him.  

 

 
29. In view of above made discussions, I find that, Ex.-1 lacks the basis 

characteristics of an agreement and as such it is found that, there was no 

agreement for sale of the suit land between the plaintiff and the defendant 

no. 1 and 2 as alleged by the plaintiff. Accordingly, this issue is 

decided against the plaintiff.  

 

Issue no.-4 

 

30. The plaintiff pleaded that, during the subsistence of agreement dated 

15.1.2006, the defendants sold the suit land to the defendant no. 3 vide 

Regd. Sale deed No. 380 dated 12.3.2008 and accordingly, the said sale 

deed is not valid and cannot be enforced in law.  

 

31. But, from the discussion and decision on the last issue, it is found that, 

there was no agreement for sell of the suit land between the defendant no. 1 

& 2 and the plaintiff as alleged by him. As such, since there was no 

agreement between the parties, the matter of its subsistence does not arise 

and execution of any sale deed by the defendant no. 1 & 2 will not be 

effected. Accordingly, this issue is decided in affirmative against 

the plaintiff.  
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ISSUE NO.-5 & 6 

 

32. Both these issue are clubbed together as they are related to the relief 

claimed by the plaintiff. From the discussions and the decisions made in 

the issues, it is found that, the plaintiff has failed to prove that, there was 

an agreement for sale of the suit land entered by the defendant no. 1 & 2 in 

his favour on 15.1.2006. As such, I find that, the plaintiff is not entitled to 

get the decree of specific performance of contract and other relives as he 

claimed for. Accordingly, both these issues are decided  against 

the plaintiff.    

 
   

 

 

ORDER 

 

33. From the discussions and decisions on the issues, it is proved that, the 

plaintiff has failed to prove his case and accordingly, this suit is dismissed, 

on contest, with cost.  

 

Prepare decree accordingly within fifteen days.  

   The operative part is pronounced in the open court. 

 

   This judgment is pronounced in the open Court, which is given 

under my hand and seal of the Court, on this 7th day of March, 2012. 

 

 

 

 

           (A.M.Md. Mahiuddin.) 

                  Munsiff, Bongaigaon. 
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A  P  P  E  N  D  I  X 

 
 
A.  Plaintiff's exhibits :              Ex.-1- Agreement for sale dt. 15.1.2006. 

 
Ex.- 1(i) -  The signature of defendant no.1. 
 
Ex.-1(ii) & 1(iii)- The signatures of defendant no. 2. 
 
Ex.-1(iv) - The signature of deed writer Md. Amjad Ali . 
 
Ex.-1(v) to 1(vii)- The signatures of witnesses. 
 
Ex.-1(viii) & 1(ix)- The signatures of Imran Ali & Sahabuddin. 
  
Ex.- 2- The filled up permission form. 
 
Ex.- 3- The certified copy of sale deed no. 380 dt 12.3.2008.  
 
 

B. Defendants Exhibits :           Ex.-A- The certified copy of Jamabandi dtd. 22.07.2009. 
     
          Ex.-B- Certified copy of trace map. 

 
 

C. Court Exhibits :                      Nil. 
 
 
D. Plaintiff's witnesses :           P.W.-1  -  Md. Dilsad Ali Sk. 
 
         P.W.-2 – Md. Amjad Ali. 
 
         P.W.-3-   Md. Atabuddin Manual. 
 
         P.W.-4 –  Md. Sirajal Sk. 
     
 
E.  Defendant's  witness :         D.W.-1 -  Sri. Hirendra Sarkar. 
 
         D.W.-2 – Sri. Banamali Sarkar. 
 
         D.W.-3-   Sri. Madhu Narayan Deb. 
 
           
     
F. Court witness :                        Nil. 
 

 
 
 


