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    HIGH COURT FORM NO. (J) 2 
 
   HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 
 
 
            District :  Bongaigaon. 
 
 
        IN THE  ORIGINAL   COURT  OF   THE   MUNSIFF  ::::::::  BONGAIGAON. 
 
 
            Present  :-     A.M.Md.Mahiuddin. M.Sc; LL.B. 
 
 
 

                                                                            Monday, the 30th day of April, 2012 
 
 

    Title Suit No. 42 of 2010 
 
 
                                       Sri. Bir Kumar Nath                   ....................... Plaintiff. 
 
                                           Versus 
 
                    Sri. Jiten Roy and others.       ….......................  Defendants. 

 
 
                  This suit/case coming on for final hearing on 10.4.2012, in the presence of  
 
 
                Sri. N.K.Ghose.                                        ............Advocate    for the Plaintiff. 
 
              Sri. Hareswar Das.                                  …………. Advocate for the defendants. 
 
   
               
 
 
           and having stood for consideration to this 30th day of April,2012, the Court delivered the 
following judgment :- 
 
 
 

      
 
 
      
     J  U  D  G  M  E  N  T 
 
  

1. This suit has been filed by the plaintiff Sri. Bir Kumar Nath against the 

Sri Jiten Roy, Sri Rohen Roy and Smt. Malati Roy for a decree of 

recovery of possession of the suit land by evicting the defendants there 

from and for permanent injunction.  
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FACTUAL MATRIX 

 

2. The factual matrix of the plaintiff’s case as per his allegation is that, he is 

the owner of a plot of land measuring 4 Bighas 3 Kathas 5 Lechas in 

village Bahira Chengmari under Sidli Revenue Circle which is covered by 

Dag No. 7 and P. Patta No. 78. This is the subject matter of the present 

dispute and as such referred as suit land in the schedule-A of the plaint. 

 

3. It is alleged that, the defendants on 20.6.2010 forcefully dispossessed the 

plaintiff from the suit land and since then they are in illegal possession over 

it and doing cultivation thereon. Though an effort was made to recon ciliate 

the matter with the mediation of villagers on 21.6.2010, but the defendant 

refused to vacate the suit land. Accordingly, the plaintiff filed this suit for 

recovery of khas possession over the suit land and for permanent 

injunction.  

 
 

4.  It is pertinent to mention here that, the plaintiff further alleges that, the 

defendants some time before 1991 for their wrongful gain for the first time 

dispossessed the plaintiff from the suit land and accordingly, the plaintiff 

filed one title suit bearing number T.S. No. 14 of 1991 for declaration of 

his right, title and interest over the suit land and for recovery of khas 

possession over it and along with permanent injunction. In that suit, the 

defendants initially appeared and contested, but as they failed to remain 

present in the suit, the suit was decided ex-parte and an ex-parte decree 

was made in his favour vide judgment and order dated 20.4.1993.  

 

5. The defendants did not file any appeal or revision against the said 

judgment and order dated 20.4.1993. Accordingly, an execution proceeding 

was initiated bearing number T.Ex. No.-6 of 1995 and in that execution 

proceeding plaintiff was delivered khas possession of the suit land by 

eviction the defendants there from on 25.7.1996 by the bailiff.  

 

 
6. Now, the defendants have made the second attempt for grabbing the suit 

land illegally and hence this suit for recovery of his khas possession over 

the suit land.  
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DEFENDANTS’ PLEA 

 

7. The defendants contested the suit by filing written statement along with 

counter-claim. In their written statement, the defendants alleged that, 

there is no cause of action against them, that the suit is bad for waiver, 

estoppels and acquiescence and that the suit was filed beyond the period of 

limitation. Further, the suit is bad for non-joinder of necessary parties and 

is liable to be dismissed.  

 

8. The defendants denied all the allegations brought against them by the 

plaintiff. They stated that, they never dispossessed the plaintiff from the 

suit land as the same was under their possession since the time of their 

predecessor-in-interest i.e. Balendra Ch. Barman, who was the original 

owner of the Schedule-A plot/suit land. They have alleged that, the plaintiff 

on the basis of some false allegations filed the earlier suit i.e. T.S.-14/1991 

and obtained the decree fraudulently. But they could to took over khas 

possession in T.Ex.-6/1995 as alleged by them.  

 
 

9. The defendants in their counter-claim stated that, late Balendra Ch. 

Barman never executed registered sale deed bearing no. 2592/1980 on 

the basis of which the decree in T.S. no. 14/1991 was passed and as such 

prayed for declaring the said decree as null and void. It is further alleged 

that, as the plaintiff did not purchase the suit land from Balendra Ch. 

Barman, he could not mutate his name even after the alleged execution of 

the sale deed in the year 1980 and could not take delivery of possession of 

the suit land. That, the suit land was under continuous possession of 

Balendra Ch. Barman till his death and after his death the defendants and 

the other legal heirs of late Balendra Ch. Barman continued possessing the 

suit land peacefully. 

  

10. Accordingly, the legal heirs have mutated their names in the record of 

rights after the death of Balendra Ch. Barman. But the plaintiff knowing 

well the above mentioned facts, filed the T.S. no.-14/1991 against some Sri 

Jiten Roy, Sri. Rahen Roy and Smt. Malati Roy without impleading the 

actual legal heirs of late Balendra Ch. Barman and obtained the decree 
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fraudulently. The defendant alleged that, their title is “Barman” and not 

“Roy” and as such the decree in T.S. no. 14/1991 is not binding upon them.  

 
11. In the premises of the afore said allegations, the defendants prayed for 

dismissing the suit of the plaintiff and decreeing their counter-claim by 

confirming their possession over the suit land.  

 
 

 
    PLAINTIFF’S REPLY 

 

12.  The plaintiff has filed his written statement against the counter-claim of 

the defendants wherein he alleges that, there is no cause of action for filing 

this counter claim. Moreover the counter-claim is barred by limitation. 

Further the plaintiff denied all other allegations made in the counter-claim 

and demanded strictest proof of them. The plaintiff further submitted that, 

there is no conflict regarding the identity of the defendants as because late 

Balendra Ch. Barman used to write “Barman” in some place and “Ray” in 

some other places. In the premises of the aforesaid points, the plaintiff 

prayed for the dismissal of the counter-claim of the defendants and further 

prayed for decreeing his suit.  

 

 

ISSUES TO BE DECIDED 

 

13. After going through the pleadings of the parties, their documents on record 

and after hearing the submissions of the learned counsels appearing for the 

parties, the following issues are settled for decision. 

 

Issues 

 

1. Whether there is cause of action for the suit ? 
 

2.  Whether the suit is barred by law of limitation ? 
 

3. Whether the suit is maintainable ? 
 

4. Whether the plaintiff or the defendants have right, title and 
interest over the suit land ? 

 
5. Whether the plaintiff or the defendants is/are entitled to get the 

decree as per his/their prayer in the plaint/counter-claim ? 
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6. Is there any other relief to which the parties are entitled ? 
 

  
 

 

PEREMPTORY HEARING 

 

14. At the time of the peremptory hearing, both the parties have adduced 

evidence by examining their witnesses and by producing documents.  The 

plaintiff Sri Bir Kr. Nath has only adduced evidence of himself as P.W.-1.  

 

 The defendants’ witnesses are- 

 

i. Sri. Jiten Barman as D.W.-1, 

ii. Sri. Loreswar Nath as D.W.-2  and 

iii. Sri. Ramki Barman as D.W.-3. 

 

DISCUSSION, DECISION  AND  THE REASONS THERE OF 
 
 

  

15. After conclusion of the evidence stage, I have heard the arguments of Sri 

N.K.Ghose, the learned counsel appearing for the plaintiff and Sri. H. 

Das the learned counsel appearing for the defendants. The rival 

contentions have duly been considered and will be discussed at appropriate 

stage. 

 

ISSUE NO.-1 

 

16. It is well settled that a cause of action means every fact which, if traversed, 

would be necessary for the plaintiff to prove in order to support the right to 

a judgment in his favour. In other words, cause of action arises when a 

material fact is alleged by one party and the same is denied by the other. 

 

17.  Here in this suit, the plaintiff deposed as P.W.-1 that, he is the owner of the 

suit land having right, title and interest over it. The same was confirmed 

and declared by this Court in T.S. No. 14/1991, as against the present 

defendants, which was filed after he was dispossessed from it by them 

sometime before filing of the same. Later on he was put to the khas 

possession over the suit land through execution cane bearing no. T.Ex.-

6/1995 on 25.7.1996.  The plaintiff further deposed that, after getting 

possession over the suit land on 25.7.1996, he continued to have that till 
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20.6.2010, when he was again dispossessed by the defendants from the suit 

land. Accordingly he has filed this suit for recovery of his possession over 

the suit land and for permanent injunction against the defendants.  

 

18. The defendants admitted that, they are in possession of the suit land, but 

they denied the right, title and interest of the plaintiff over the same in 

their written statement. The defendants further stated that, the decree of 

T.S. no. 14/1991 is not binding upon them as the plaintiff did not file that 

suit against them and they were not the parties of T.S. No. 14/1991 as 

because, that suit was filed against some Jiten Roy, Rohem Roy and Malati 

Roy but they are Jiten Barman, Rohen Barman and Maloti Barman and 

their father is late Balendra Barman not Balendra Roy.  

 

19. But on perusal of the case record of T.S. No. 14/1991, which is exhibited by 

the plaintiff as Ex.-1, I find that, T.S. 14/1991 was filed against Sri. Jiten 

Roy, Sri. Raben Roy and Smt. Malati Roy showing late Balendra Chandra 

Roy @ Barman as their father/husband., where these defendants appeared 

and contested the suit by filing their written statement. But it is found that, 

the defendants did not take any plea regarding wrong description of their 

names/ identity.  

 

20. Moreover, when the defendant no.1 of this suit i.e. Sri Jiten Roy was 

cross-examined as D.W.-1, he stated his name as Sri Jiten Barman. But he 

admitted that, he received the summons of the Court as Jiten Roy. Further 

he admitted that, in T.S.No.-14/1991, he appeared before the Court and 

after appearing for some dated, he failed to do so due to some reasons and 

for that reason, the suit was decreed ex-parte against him.  

 
 

21. In view of the above discussed contention, I come to a reasonable 

conclusion that, the presents defendants were the defendants of T.S. 

no.14/1991 which was decreed against them and as such that decree is 

binding upon the present defendants.  

 

22. Further, from Ex.-2, the case record of T.Ex.-6/1995, Ex.-2(2), the 

report of Nazir dated 31.7.1996 and Ex.-2(5), the relevant order of this 

Court dated 31.7.1996, it is found that, the plaintiff was put into the khas 

possession of the suit land on 25.7.1996 by the bailiff and accordingly, the 

execution proceeding was disposed of on full satisfaction. In view of the 

above mentioned fact and from the admission of the defendants that, they 

are in possession of the suit land now, I find authentication on the 
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allegation of the plaintiff that, he was dispossessed by the defendants from 

the suit land on 20.6.2010. Accordingly, from all the above mentioned 

facts, I find that, there was a definite cause in favour of the plaintiff for 

instituting this suit against the defendants.  As such, this issue is 

decided in affirmative in favour of the plaintiff. 

 
  
 

ISSUE NO.-2 

 

23. The defendants challenged the maintainability of the suit by saying 

that, the same has been filed beyond the period of limitation. However, 

they have not led any evidence to substantiate their plea. But from the case 

record and from the discussion on issue no.1, it is found authenticated that, 

the defendants dispossessed the plaintiff from the suit land on 20.6.2010 

and the suit was filed on 10.8.2010. As such, it is found that, the plaintiff 

has filed the suit well within the period of limitation. Accordingly, this 

issue is decided in favour of the plaintiff.   

 

 
 

ISSUE NO.-3 

 

24. During argument, the learned counsel for the defendants submitted 

that, this suit is not maintainable as it is hit by the principle of res-judicata 

in view of earlier suit i.e. T.S.-14/1991 and further the suit is not 

maintainable due to non-joinder of all the legal heirs of late Balendra Ch. 

Barman. The learned counsel for the plaintiff counter-argued that, the 

plaintiff was dispossessed by the present defendants from the suit land, not 

by other legal heirs of late Balendra Ch. Barman and as they have filed this 

suit only for recovery of their possession, the other legal heirs of late 

Bolendra Ch. Barman are not the necessary parties for this suit and hence 

not impleaded.   

 

25. Now, after hearing the submissions of the learned counsels and going 

through the case record, I find that, the plaintiff has specifically made 

allegation of his dispossession by the present defendant on 20.6.2010 from 

the suit land. Moreover, the plaintiff has not sought for any declaration of 

right, title and interest over the suit land in this suit. Accordingly, I am of 

the reasonable finding that, the other legal heirs of late Bolendra Ch. 

Barman are not the necessary parties for the suit and as such due to their 

non-impleadment in the suit, its maintainability is not adversely effected.  
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26. Further, as the plaintiff has not sought for any declaration regarding 

his right, title and interest over the suit land against the defendants, I find 

that, this suit is not hit by the principle of res-judicata.  As such this 

issue is decided in affirmative in favour of the plaintiff.  

 
  

ISSUE NO.-4 

 

27. The learned counsel for the defendants during argument submitted in 

support of their written statement and counter-claims that, late Bolendra 

Ch. Barman never executed any sale deed in favour of the plaintiff and 

never ever handed over possession of the suit land to him. The suit land 

was all along in the possession of late Bolendra Ch. Barman till his death 

and after his death the defendants and other legal heirs of late Bolendra Ch. 

Barman continued to possess it. To this effect, the defendant no.1 adduced 

evidence and exhibited some revenue payment receipts from Ex.-Ka to Ex.-

Cha, a land holding certificate as Ex.-Ja, Jamabandi as Ex.-Neo. 

Accordingly, the defendants claimed their right, title and interest over the 

suit land. 

 

28. In counter argument, the learned counsel for the plaintiff submitted 

that, the counter-claim of the defendants is hit by the principle of 

constructive res-judicata as per Explanation IV of section 11 of CPC.  

 
29. After hearing the arguments of the learned counsels and going 

through the case record, I find that, in the earlier suit i.e. T.S. No. 14/1991, 

the defendants filed their written statement. The plaintiff in that suit 

sought for a decree of declaration of his right, title and interest over the suit 

land and recovery of khas possession mainly. But, the defendants did not 

take any defense or made any counter-claim regarding their right, title and 

interest over the suit land and confirmation of their possession over the 

same.  

 
30. The defendants in their counter-claim in this present suit stated that, 

late Balendra Ch. Barman never executed registered sale deed bearing no. 

2592/1980 on the basis of which the decree in T.S. no. 14/1991 was passed 

and as such prayed for declaring the said decree as null and void and 

prayed for confirmation of their possession over the suit land. In my 

considered view the defendants ought to have taken this plea as point of 
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attack as well as defense and place their counter-claim for confirmation of 

possession over the suit land. as the defendants have not taken such a plea 

as their point of defense or attack, in my considered view, the counter-

claim of the defendants is hit as per the provision of constructive res-

judicata explained in point IV of section 11, CPC.  

 
 

31. Accordingly, I find that, the defendants have failed to establish their right, 

title and interest over the suit land and on the other hand, the plaintiff’s 

right, title and interest over the suit land is reiterated on the basis of the 

decree passed in T.S. no. 14/1991. Accordingly, this issue is decided 

in affirmative in favour of the plaintiff.  

 

ISSUE NO.-5 & 6 

 

32. Both these issue are clubbed together for discussion and decision as 

they are inter-related.  

 

33. As it is found that, the counter-claim of the defendants is not 

maintainable as per explanation IV of section 11, CPC; I am of the 

considered view that, the defendants are not entitled to get any relief as per 

its prayer. On the other hand, as it has already been decided in T.S. No. 

14/1991 and issue no. 4 of this suit that, the plaintiff has right, title and 

interest over the suit land and as it is found in issue no.1 that, the 

defendants have dispossessed the plaintiff there from, I find that, the 

plaintiff is entitled to get the decree of recovery of khas possession over the 

suit land and a permanent injunction for restraining the defendants and 

their men and agents from interfering in the peaceful possession of the 

plaintiff over the suit land. it is also found that, the plaintiff is entitled to 

get the cost of this suit. Accordingly, both these issues are decided 

in favour of the plaintiff.  
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ORDER 

 

34. From the discussions and decisions on issues, it is found that, the defendants 

have failed to prove their case and on the other hand the plaintiff has 

succeeded in proving his case. Accordingly, it is directed that, the plaintiff be 

put into khas possession over the suit land by evicting the defendants 

therefrom and the defendants along with their men and agents are restrained, 

permanently through an injunction, from interfering into plaintiff’s peaceful 

enjoyment of the suit land after restoration of possession to him.   

 

In the light of the above findings and directions, the suit of the 

plaintiff is decreed and the counter-claim of the defendants is 

dismissed, on contest with cost.  

 

Prepare decree accordingly within fifteen days.  

   The operative part is pronounced in the open court. 

 

   This judgment is pronounced in the open Court, which is given 

under my hand and seal of the Court, on this 30th day of April, 2012. 

 

 

 

 

           (A.M.Md. Mahiuddin.) 

                  Munsiff, Bongaigaon. 
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A  P  P  E  N  D  I  X 

 
 
A.  Plaintiff's exhibits :              Ex.-1- The case record of T.S.-14/1991. 
        

Ex.-1(1) – The order and judgment of T.S.-14/1991. 
 
Ex.-1(2)- The decree of T.S.-14/1991.  
 
Ex.- 2 -  The case record of T.Ex.-6/1995. 
 
Ex.-2(1) - The warrant of possession issued in T.Ex.-6/1995. 
 
Ex.-2(2)- The report of the bailiff in the warrant of possession. 
 
Ex.-2(3)- The signature of the bailiff.  
  
Ex.- 2(4)- The signature of the plaintiff. 
 
Ex.- 2(5)- The final order of the Court in T.Ex.-6/1995.   
 

                           
 

 
B. Defendants Exhibits :           Ext.- Ka to Cha – The land revenue payment receipts. 
 

Ex.-Ja- The revenue clearance certificate.  
  
Ex.-Jha- Copy of order of Mutation case no.-1/1996-97. 
 
Ex.-Neo- Copy of jamabandi dtd. 30.8.1999. 

 
 
 

C. Court Exhibits :                      Nil. 
 
 
D. Plaintiff's witnesses :           P.W.-1  -  Sri. Bir Kumar Nath. 
 
          
E.  Defendant's  witness :         D.W.-1 -  Sri. Jiten Barman. 
 
         D.W.-2 – Sri. Loreswar Nath. 
 
         D.W.-3-   Sri. Ramki Barman. 
 
      
F. Court witness :                        Nil. 
 

 
 


