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    HIGH COURT FORM NO. (J) 2 
 
   HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 
 
 
            District :  Bongaigaon. 
 
 
        IN THE  ORIGINAL   COURT  OF   THE   MUNSIFF  ::::::::  BONGAIGAON. 
 
 
            Present  :-     A.M.Md.Mahiuddin. M.Sc; LL.B. 
 
 
 

                                                                            Monday, the 27th day of February, 2012 
 
 

    Title Suit No. 50 of 2010 
 
 
                                       Sri. Sankar Ghosh                    ....................... Plaintiff. 
 
                                           Versus 
 

         Sri. Siddheswar Das and others.       ….......................  Defendants. 
 

 
                  This suit/case coming on for final hearing on 18.2.2012, in the presence of  
 
 
                Sri. D. J. Mukharjee.                                        ............Advocate    for the Plaintiff. 
 
              Sri. Pulak Sarma, Sri. J.K.Saha.            …………. Advocates for the defendants. 
 
   
               
 
 
           and having stood for consideration to this 27th day of February,2012, the Court delivered 
the following judgment :- 
 

 
 

      
 
 
      
     J  U  D  G  M  E  N  T 
 
  

1. This suit has been filed by the plaintiff Sri. Sankar Ghosh against the  

Sri Siddheswar Das as main defendant and Sri. Dinesh Ray and 

Smt. Niva Ray as the Proforma defendants, for declaration, eviction, khas 

possession and permanent injunction. 
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FACTUAL MATRIX 

 

2. The factual matrix of the plaintiff’s case is that, the plaintiff is the owner 

and possessor of a plot of land measuring 2 Kathas 10 Lechas situated at 

village Jelkajhar Part-I which is specifically mentioned in Schedule-A of the 

plaint. The plaintiff purchased the same from the Proforma defendant no.1 

Sri Dinesh Ray vide Regd. Sale Deed No. 1080 of 2006 on 27.9.2006.  

 

3. It is further alleged by the plaintiff that, the said Schedule-A plot originally 

belonged to one Sri Moni Kumar Pradhan from whom Sri Dinesh Ray 

purchased the same on 23.12.1986 through Regd. Sale Deed no. 2494. It is 

very necessary to mention that, it the time of purchase, the purchaser was 

allowed to use a pathway measuring 2 cubic wide for their ingress and 

egress to the main road at the northern side of Schedule-A land. 

 
 

4.  Subsequently, the Proforma defendant no.2 Smt. Niva Ray purchased the 

plot of land in the northern side of Schedule-A land and widen the 

aforesaid path way to a pathway of 7.5 feet in wide for their convenience 

and used the same for next 20 years. Later on this plot was transferred by 

Smt. Niva Ray to the defendant Sri Siddheswar Das through a Nidabi Patra 

in the year 2002 keeping the aforesaid 7.5 feet wide road for the Schedule-

A land. Thereafter, the schedule-A land was transferred by Sri Dinesh Ray 

to the plaintiff showing the said 7.5 feet wide pathway for his ingress and 

egress use. This 7.5 feet wide pathway is the subject matter of this suit and 

hence referred as the suit land.    

 

5. It is further alleged by the plaintiff that, the defendant in order to grab 

illegally the suit land filed a Title Suit bearing No. 8/2007 against him and 

the Smt. Niva Ray  denying the existence of the suit land before this Court. 

But the same was dismissed vide judgment and order dated 6.7.2009.  

 
6. Now, it the alleged by the plaintiff that, after the dismissal of T.S. 8/2007 

on 6.7.2009, the defendant illegally blocked the suit path causing immense 

hardship to the plaintiff as except the suit path, there is no other way for 

ingress and egress of the plaintiff and his tenants to Schedule-A plot of 

land.  accordingly, filed this suit for declaration of possessory right over the 

suit land, eviction of the defendant there from and for injunction against 

the defendant.  
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7. In his amended plaint, the plaintiff alleges that, the defendant after 

institution of this suit, converted the earlier temporary blockade to a 

permanent one with brick and C.I.sheet used structures. Accordingly, the 

plaintiff prayed for the dismantling of the aforesaid structure also.  

 

 

DEFENDANTS’ PLEA 

 

8. The defendant Sri Siddheswar Das in his written statement alleged that, 

there is no cause of action against him, that the suit is barred u/s 34 of the 

Specific Relief Act and that the suit was filed beyond the period of 

limitation. As such, the suit is not maintainable in facts and law. Further, 

the defendant alleged that, as the plaintiff has not claimed his right over the 

suit land in the earlier suit i.e. T.S. 8/2007, this suit is barred by the 

principle of Res-judicata.  

 

9. The defendant thereafter denied all the allegations brought against him by 

the plaintiff and also denied blocking the suit path. The defendant denied 

plaintiff’s any sort of right over the suit path and alleged that, the claim of 

the plaintiff regarding his possessory right over the suit path is relating to 

Easement and as such it cannot be sustained as Easement is not applicable 

in Assam. In view of aforesaid defense, the defendant prayed for the 

dismissal of the suit against him. 

 
10. The Proforma defendants also filed their written statement and 

supported the plaintiff’s case and admitted the claim of the plaintiff.  

 
 

 

ISSUES TO BE DECIDED 

 

11. After going through the pleadings of the parties, their documents on record 

and after hearing the submissions of the learned counsels appearing for the 

parties, the following issues are settled for decision. 
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Issues 

 

1. Whether there is cause of action for the suit ? 
 

2. Whether the suit is barred by limitation ? 
 

3.  Whether the suit is barred u/s 34 of the Specific Relief Act ? 
 

4. Whether the suit is maintainable ? 
 

5. Whether plaintiff has the possessory right over the suit path as 
his right of way ? 

 
6. Whether plaintiff is entitled to get a decree as per his prayer ? 

 
7. To what other relief the parties are entitled ? 

 
  

 
 

PEREMPTORY HEARING 

 

12. At the time of the peremptory hearing, both the parties have adduced 

evidence by examining their witnesses and by producing documents.  The 

witnesses for the plaintiff’s are- 

 

1. Sri. Sankar Ghosh  as   P.W.-1, 

2. Sri. Dinesh Ray as P.W.-2, 

3. Smt. Niva Ray as P.W.-3    and 

4. Sri. Padma Pariyal as P.W.-4. 

 

   The defendant’s witnesses are- 

 

       i.  Sri. Siddheswar Das  as D.W.-1,       

ii. Sri. Chandan Sah as  D.W.-2 and 

iii. Sri. Krishna Das as D.W.-3.  

 

 

DISCUSSION, DECISION  AND  THE REASONS THERE OF 
 
 

  

13. After conclusion of the evidence stage, I have heard the arguments of Sri 

D. J. Mukharjee, the learned counsel appearing for the plaintiff and Sri. 

Pulak Sarma and Sri. J.D. Saha the learned counsels appearing for the 
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defendant and the proforma defendants respectively. The rival contentions 

have duly been considered and will be discussed at appropriate stage. 

 

 

ISSUE NO.-1 

 

14. It is well settled that a cause of action means every fact which, if traversed, 

would be necessary for the plaintiff to prove in order to support the right to 

a judgment in his favour. In other words, cause of action arises when a 

material fact is alleged by one party and the same is denied by the other. 

 

 

15.  Here in this suit, the plaintiff alleges that, the land of the plaintiff and the 

defendant’s land are contiguous plots and there is a 7.5 feet wide road over 

the land of the defendant for his ingress and egress from his plot of land. 

the plaintiff further alleges that, the defendant with ill motive has blocked 

the said path, which is the suit land, and thereby cause hardship to him.  

 

 

16. On the other hand, the defendant totally denied existence any such 

road/pathway over his land and claimed that, the plaintiff is claiming his 

land as a pathway, which he never blocked.   

 
 

17. It is found from the record that, in this regard, the plaintiff examined 

witnesses and exhibited the Certified Copy of the Registered Nidabi Patra 

as Ex.-7 through which the defendant got his land from the Proforma 

defendant no.2 Smt. Niva Ray. In that, Ex.-7 it is clearly found that, in Ex.-

7(1) relevant portion of it, there is clear mention of existence of a 7.5 feet 

wide road pathway over the 16 lechas of land which she transferred to the 

defendant. Further, from the evidence of plaintiff and his witnesses that, 

the said suit path was blocked by the defendant ¾ months after the 

plaintiff purchased his plot of land from Proforma defendant no.1 Sri 

Dinesh Ray.  

 

 

18.  In view of the above discussed contention, I find that, there was a define 

cause for the plaintiff to initiate the action against the defendant for 

evicting him from the suit path. As such, this issue is decided in 

affirmative in favour of the plaintiff.  
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ISSUE NO.-5 

 

19. The plaintiff claimed that, as his vendor Sri Dinesh Ray sold Schedule-A 

land to his showing the suit path as his way for movements and as he and 

his vendor used the same for last 20 years, he has a possessory right over it. 

The defendant simply denied existence of any such suit path over his plot of 

land.  

 

20. In this issue both parties adduced evidence and from the record I find 

that, the plaintiff by exhibiting Ex.-7, the certified copy of the Registered 

Nidabi Patra, through which the defendant got his land from the Proforma 

defendant no.2 Smt. Niva Ray and by the evidence of Sri Dinesh Ray and 

Smt. Niva Ray successfully proved that, there was a pathway measuring 7.5 

feet wide over the plot of defendant’s land for his movements. The 

defendant could not disprove this fact during his evidence.  

 
 

 

21. But the defendant has raised a point that, the plaintiff’s claim is related to a 

Easement which is not applicable to Assam. As such, plaintiff’s right of 

possession cannot be declared. In this line, when I travelled through the 

evidence, I find that, Sri Dinesh Ray sold the Schedule-A plot of land to the 

plaintiff showing him the suit path as his way for movement from the said 

plot. Prior to that, Sri Dinesh Ray use to use the said path way for his 

ingress and egress from the said plot of land. Subsequently, when Smt. 

Niva Ray gave her land to the defendant through a Registered Nidabi Patra, 

she also kept the said pathway side from the rest of the land. Further, from 

the evidence of P.W.-2 and P.W.-3 it is found that, the suit path was kept 

for the movement of the plaintiff from the Schedule-A plot of plaintiff’s 

land.   

 

 

22. It is also found from the evidence of the plaintiff and his witnesses 

that, the suit path has been used as the sole path way of Schedule-A land by 

Sri Dinesh Ray, Smt. Niva Ray and subsequently by Sri Sankar Ghosh for 

last 20 years. The defendant could not disprove this fact. As such, in view of 

section 25(1) of the Limitation Act, 1963, the plaintiffs right to use the said 

path way is perfected  and became absolute by prescription.  

 

 

23. Accordingly, I find that, though the Easement Act is not applicable in 

Assam, but in view of section 25(1) of the Limitation Act, 1963, the plaintiff 
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has acquired the right over the suit path. Accordingly, this issue is 

decided in favour of the plaintiff.   

 

 
 

ISSUE NO.-2, 3 & 4 

 

     
 

24. All these issue are taken together for discussion and decision as they 

are inter-related and for the sake of convenience of decision. The defendant 

challenged the suit in terms of point if limitation and said that, this suit is 

barred as per the provision of Article 58 of the Limitation Act, 1963. 

During argument, the learned counsel for the defendant submitted that, the 

plaintiff in Misc(j) case no. 35/2007 in connection with earlier T.S. no. 

8/2007, alleged that, the defendant blocked the suit path on 13.4.2007. As 

such, in view of article 58 of the Limitation Act, 1963 this suit should have 

been filed within three years from 13.4.2007. But this suit was filed on 

6.10.2010, it is barred under the said provision and is liable to be 

dismissed.  

 

 

25. On the other hand, the learned counsel for the plaintiff submitted 

that, this suit will not be governed by Article 58 of the Limitation Act but 

under Article 64 of the said Act and under the said provision, the limitation 

period is 12 years not 3 years.  

 

 

26. Now, after hearing the submissions of the learned counsels and going 

through the case record I find that, though the defendant side has referred 

to Misc(j) case no. 35/2007, but they have not brought this record before 

the Court and exhibited the same. On the other hand, since it is found from 

the earlier discussions that, the plaintiff has perfected his right over the suit 

path as per the provision of Art. 25(1) of the Limitation Act, 1963; any 

declaration for recovery of such possessory right will be governed by Art 64 

of the Limitation Act, not by Art. 58 of the said Act as submitted by the 

learned counsel for the defendant. As such, I find that, this suit was filed 

well within the period of limitation.  

 

 

27. Further, the defendant side alleged that, this suit is not maintainable 

as per the provision of section 34 of the Specific Relief Act. But they 

have not clearly pleaded as to why this suit is not maintainable under the 

said provision of law. However, the plaintiff has not mentioned that, this 
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suit has bben filed under section 34 of the Specific Relief Act. Accordingly, 

this plea of the defendant is found not sustainable.  

 

 

28. The defendant side has also brought a point regarding res-judicata 

and submitted that, the plaintiff should have claimed his right over the suit 

path in the earlier suit i.e. T.S. 8/2007. As such, in view of the provision of 

constructive res-judicata, this suit is not maintainable. 

 

 

29. But from the pleadings of plaintiff it is found that, the cause of action 

of this suit arose after the dismissal of T.S. no. 8/2007. As such, since there 

was no occasion for the plaintiff to pray for a declaration regarding his right 

over the suit path in T.S. No. 8/2007. Accordingly, I find that, this suit is 

not hit by the provision of constructive res-judicata.  

 

 
30. In view of above made discussions, I find that, this suit is neither 

barred by limitation nor by constructive res-judicata and hence is well 

maintainable in its present forms and manner. Accordingly, all these 

issues are decided in favour of the plaintiff.  

 
  

ISSUE NO.-6 & 7 

 

31. Both these issue are clubbed together as they are related to the relief 

claimed by the plaintiff. From the discussions and the decisions made 

thereon, it is found that, the plaintiff has able to prove that, he has right 

over the suit path for his use. From the evidence it is also found that, the 

defendant has constructed some permanent structures over the suit path 

and blocked the same thereby.    

 

32. Accordingly, I find that, the plaintiff is entitled to get the decree of 

declaration that, the plaintiff has possessory right and right to use over the 

suit path, that defendant has no right to block the suit path way and as such 

he is liable to be evicted there from by demolishing any structure standing 

thereon. Further, the defendant and men and agent are permanently 

restrained by an order of injunction from causing any problem and 

disturbance in the plaintiff’s peaceful enjoyment of the suit path. In view 

of said findings and direction, these issues are decided in 

favour of the plaintiff.   
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ORDER 

 

33. From the discussions and decisions on the issues, it is proved that, the 

plaintiff has able to prove his case and accordingly, this suit is decreed, on 

contest, with cost.  

 

Prepare decree accordingly within fifteen days.  

   The operative part is pronounced in the open court. 

 

   This judgment is pronounced in the open Court, which is given 

under my hand and seal of the Court, on this 27th day of February, 2012. 

 

 

 

 

           (A.M.Md. Mahiuddin.) 

                  Munsiff, Bongaigaon. 
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A  P  P  E  N  D  I  X 

 
 
A.  Plaintiff's exhibits :              Ex.-1- Registered Sale deed No. 1080 dt. 27.9.06. 

 
Ex.- 2 -  Certified copy of order of Mutation case no. 433 
  Of 2006-07. 
 
Ex.-3 & 4- The Electricity Bills. 
 
Ex.-5 & 6- The electricity bill payment receipts.  . 
 
Ex.-7- The certified copy of Nidabi Patra. 
 
Ex.-7(1)- The relevant entry in Ex.-7. 
  
Ex.- 8- The judgment of T.S. no. 8/2007. 
 
Ex.- 9- The decree of T.S. No. 8/2007.  
 
Ex.-10- Plaint of T.S. No.-8/2007. 
 
Ex.-10(1)- The relevant entry in the plaint.  
 

                          
 

B. Defendants Exhibits :           Nil. 
 
 

C. Court Exhibits :                      Nil. 
 
 
D. Plaintiff's witnesses :           P.W.-1  -  Sri. Sankar Ghosh. 
 
         P.W.-2 – Sri. Dinesh Ray. 
 
         P.W.-3- Smt. Niva Ray. 
 
         P.W.-4 – Smt. Padma Pariyal. 
     
 
E.  Defendant's  witness :         D.W.-1 -  Sri. Siddheswar Das. 
 
         D.W.-2 – Sri. Chandan Sah. 
 
         D.W.-3-   Sri. Krishna Das. 
 
           
     
F. Court witness :                        Nil. 
 

 
 


