
              HIGH COURT FORM NO. (J) 2 
 
        HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 
 
 
            District :  Bongaigaon. 
 
 
        IN THE  ORIGINAL   COURT  OF   THE   MUNSIFF  ::::: :::::::::::   
BONGAIGAON.  
 
 
            Present  :-     A.M.Md.Mahiuddin. M.Sc; LL.B. 
 
 
 
                                                                                Monday , the 19th day of July , 
2010 
 
 
    Title Suit  No. 54 of 2006 . 
 
 
 
                                     Sri. Nitai Dey  ....................... Plaintiff. 
 
                                   Versus 
 

 Sri. Joy Dev Laha and another ….......................  Defendants. 
 

 
                  This suit/case coming on for final hearing on 28.6.2010, in the presence of  
 
 
        Sri. N.K. Ghose.            .................Advocate     for    Plaintiff. 
 
   
                  Sri. D.C. Nath.              …………..Advocate  for the Defendants. 
 
 
           and having stood for consideration to this day, the Court delivered the following 
judgment :- 
 
 
 

     J  U  D  G  M  E  N  T 
 
 

1. This is a suit for declaration of right, title, interest, eviction and recovery of khas 

possession and injunction filed by the Plaintiff Sri Nitai Dey  against Sri. Joy Dev 

Laha  as main Defendant and Sri Joy Singh  as Proforma Defendant. The dispute 

relates to a plot of land measuring 1 Katha 5 ½ Lechas  along with two rooms  

measuring 14 ft x 14 ft each, covered by Dag No. 803/1979 (old), 569 (new) of 

Patta No. 456 (old) , 523 (new)  situated at Bongaigaon Town, Part-V, under 

Bongaigaon Revenue Circle, Dihi- Birjhora, Bongaigaon. The suit premises are 

specifically mentioned in Schedule-A, B and C in the plaint.   
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Contd. to P/2. 

     

FACTUAL MATRIX  

 

2. The factual matrix of the Plaintiff’s case is that, the above named plaintiff 

purchased the above mentioned plot of land through two separate Registered 

Sale Deeds , bearing No.- 173 dated 28.2.2003  and 41 dated 28.1.2004  from its 

previous owner Smt. Sushila Singh  ( now deceased ). Prior to purchase of the suit 

premises, the previous owner let out the suit rooms to the defendant Sri Joy Dev 

Laha  at monthly rent @ Rs. 700/- only. It is alleged by the plaintiff that, before 

transferring her property to him, Sushila Singh  requested her tenant Sri Joy Dev 

Laha , the defendant, to vacate the tenanted rooms/suit rooms but he refused to do 

so. It also alleged that, the plaintiff after purchase of the suit premises, met the 

defendant and requested him either to vacate the suit rooms or to attorn him as his 

new landlord and execute a new tenancy agreement with him. But the defendant 

neither vacated the suit rooms nor attorned him as his new landlord and executed 

ant tenancy agreement till filing of the suit. As such, as per the allegation of the 

plaintiff, the defendant since then has been occupying the suit premises as a 

trespasser.  

 

3. It would be relevant to mention here that, the plaintiff alleged that, the present 

defendant Sri Joy Dev Laha  instituted a Title Suit in respect of the suit premises 

against Smt. Sushila Singh  and Sri Joy Singh , the present Proforma-defendant, 

bearing No. T.S. 26 / 2002  in the Court of Civil Judge, Bongaigaon praying for a 

decree of specific performance of contract. In that case, the defendant alleged that, 

there was an agreement for sale of the suit premises between him and Sri Joy 

Singh, the Power of Attorney Holder of Smt. Sushila Singh and he paid advance 

money. But as per the plaintiff, he had no knowledge of the suit at the time of 

purchase of the suit premises.  

 
 

4. Lastly, the plaintiff alleged that, the defendant is neither tenant of the plaintiff in 

respect of the suit rooms nor has right, title and interest over the same. As such, he 

sent a Legal Notice dated 6.11.2004  to the defendant asking him to vacate the suit 

rooms within 30 days but as the defendant did not vacate the rooms, he filed this 

suit against the defendant for declaring his right, title and interest over the suit 

premises which includes the suit rooms and for khas possession over the suit 

rooms by evicting the defendant therefrom. The plaintiff also prayed for granting a 

permanent injunction against the defendant , his men and agent etc. restraining 

them from disturbing his peaceful khas possession over the suit premises.  
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                           Contd. to 

P/3. 

            

                         

      DEFENDANTS’ PLEA  

 

5. Perusal of the case record reveals that, the plaintiff has not taken any step 

against the Proforma defendant in the suit and summons was issued only to the 

defendant. The defendant appeared in the suit and filed a preliminary written 

statement along with a Petition No. 558 dated 7.4.2005, u/s 10, C.P.C.  praying for 

staying the suit in view of the pendency of T.S. No. 26/2002 in the Court of Civil 

Judge, Bongaigaon. Since instant suit was initially instituted in the Court of Civil 

Judge (Sr. Div.) Bongaigaon and later on transferred to this Court, my learned 

predecessor in chair, vide order dated 21.9.2007  disposed of the petition by 

rejecting the prayer of the defendant . Till date, the order has not been 

challenged by the defendant and stands good. Later on, at the stage of cross-

examination of the plaintiffs witnesses, the defendant vide Petition No. 621 dated 

17.4.2008, prayed for allowing him to file additional written statement stating that, 

he filed preliminary written statement and kept the option for filing additional written 

statement open. Again my learned predecessor in chair, vide order dated 

17.4.2008 disposed of the petition by rejecting the  prayer of the defendant 

and again it was not challenged .  In view of the above mentioned facts, the 

written statement filed by the defendant , though termed as preliminary written 

statement, remains the one and only statement filed by the defendant in his 

defence.  

 

6. Now, let us see, what the defendant has contended in his written statement. 

Perusal of the same reveals that, the defendant has challenged the maintainability 

of the suit by alleging that, the suit lacks cause of action, that the suit is under-

valued and not properly stamped and that the suit is hit by the provision of section 

10, C.P.C. in view of pendency of T.S. No. 26/2002. It is alleged by the defendant 

that, he filed the T.S. No. 26/2002, for specific performance of contract entered 

between the present Pro-forma Defendant Sri Joy Singh and him for sale of the suit 

properties, against the present pro-forma defendant and Sushila Singh, owner of 

the suit properties as defendants. Sushila Singh during the pendency of the suit 

died leaving no legal heir and her name was struck off from the cause title of the 

aforesaid suit. It is alleged that, Sri Joy Singh on the strength of a power of attorney 

allegedly executed by Sushila Singh ( now deceased ) entered into a contract with 

him . That, the plaintiff during the pendency of T.S. No. 26/2002 purchased the suit 

properties and that too in violation of an order of injunction to maintain status-quo 

passed by the Hon’ble High Court in respect of the suit properties in connection 

with MFA No. 55/2003 arising out of Misc.(J) Case No. 26/2002 related to the 
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aforesaid T.S. No. 26/2002. Accordingly, in view of above allegations, the 

defendant prayed for dismissing the suit of the plaintiff.  

 

           Contd. to P/4. 

 

     POINT OF DISPUTE 

  

7. After going through the pleadings of the parties, their documents on record and 

after hearing the submissions of the learned counsels appearing for the parties, 

for the just and proper decision of the dispute, the following issues are framed 

by my learned predecessor. 

 

                                                           Issues  

 

1. Whether there is cause of action for the suit ? 

2. Whether the suit is undervalued ? 

3. Whether the suit is beyond the jurisdiction of t his Court as being hit 

by Sec. 10, C.P.C. ? 

4. Whether plaintiff has got right, title, interest  over the land as 

described in the schedule A & B to the plaint ? 

5. Whether plaintiff is entitled to recovery of kha s possession of the 

suit land by evicting the defendant ? 

6. Whether  Plaintiff is entitled to get the decree  as prayed for ? 

7. To what relief/relieves the plaintiff is entitle d ? 

 

 

PEREMPTORY HEARING 

 

8. During peremptory hearing, the Plaintiff Sri Nitai Dey  examined himself as 

P.W.-1 and  Sri Manik Dhar, Sri Bablu Sur and Sri Gobinda Ghose  as P.W.-

2, P.W.-3 and P.W.-4 respectively. The P.W.-1 in his evidence on affidavit 

exhibited some documents. On the other hand, the Defendant Sri Joy Dev 

Laha  has adduced only his evidence as D.W.-1 in support of his case.   

 

 

                                    DISCUSSION, DECISION  AND  THE REASONS 
THERE OF 
 

  

9. After conclusion of the evidence stage, I have heard the arguments of Sri 

N.K.Ghose , the learned counsel appearing for the Plaintiff and Sri D.C.Nath , 

the learned counsel appearing for the Defendant. The rival contentions have 

duly been considered and will be discussed at appropriate stage.  
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           Contd. to P/5. 

 

ISSUE No.-1 

 

10.  It is well settled that a cause of action means every fact which, if traversed, 

would be necessary for the Plaintiff to prove in order to support the right to a 

judgment in his favour. Cause of action arises when a material fact is alleged by 

one party and the same is denied by the other. Here in this suit, the plaintiff 

alleged that, he purchased the suit premises from Sushila Singh  (now 

deceased), the original owner of it, through two separate sale deeds which are 

subsequently registered. It is also alleged that, the plaintiff after purchase of the 

suit premises, asked the defendant, who has been staying in the suit rooms as 

the tenant of late Sushila Singh, either to attorn him as new landlord and 

execute a fresh tenancy agreement or vacate the suit rooms. But the defendant 

refused to comply with the request of the plaintiff. As such, the plaintiff sent a 

Legal Notice on 6.11.2006 with the above mentioned clauses. But this time also 

the defendant did not listen to his request. Accordingly, on compelling  

circumstance, the Plaintiff filed this suit.  

 

11. From the written statement of the defendant it clearly appears that, he denied to 

vacate the suit rooms on the strength of T.S. No. 26/2002, which he filed against 

Sushila Singh and Joy Singh for specific performance of contract alleging that, 

he entered into an agreement for purchase of the suit premises with Joy Singh. 

Accordingly, I find that, there was a definite cause for the Plaintiff to institute the 

action against the Defendant for declaration of his right, title and interest over 

the suit premises and for recovery of possession over it. As such, this issue is 

decided in affirmative in favour of the Plaintiff.  

 
 

ISSUE No. 2 

 

12. The defendant in his written statement alleged that, the suit of the plaintiff is 

under valued and under stamped and hence liable to be dismissed. The learned 

counsel for the defendant Sri D.C.Nath , in support of the claim of the defendant 

submitted that, the plaintiff has valued the suit at Rs. 49,000/- ( Rupees Forty 

Nine Thousand )  only for the purpose of jurisdiction and paid Ad-valorem Court 

fee. As such, the plaintiff has shown the valuation of the suit property to be Rs 

49,000/- ( Rupees Forty Nine Thousand ) only, but the learned counsel alleged 

that, the value of the suit premises is much more than the value put by the 

plaintiff and by that, the plaintiff avoided to pay the requisite Court fees.  

 

           Contd. to P/6. 
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13. Now, before going into the threadbare discussion on the issue, it would be 

relevant to mention here that, as per section 4 of the Suit Valuation 

Act,1887 , the valuation of relief in certain suits relating to land not to exceed 

the value of the land, which goes as-  
where a suit mentioned in the Court-fees Act, 1870 (7 of 1870), 

section 7,           paragraph iv, or Schedule II, article 17, relates to 

land or an interest in land of which the value has been 

determined by rules under the last foregoing sectio n, the amount 

at which for purposes of jurisdiction the relief so ught in the suit 

is valued shall not exceed the value of the land or  interest as 

determined by those rules.  

 

14. On perusal of the plaint, it is found that, the plaintiff has filed this suit against the 

defendant praying for the declaration of his right, title and interest over the suit 

land  and for injunction. The assessment of court-fees on a suit falling unde r 

any of the clauses of section 7(iv) of the Court Fe es Act, 1870 depends on 

the amount shown in the plaint or memo of appeal as  the value of the suit 

for the purpose of the court-fees;  but this in tur n must depend on a figure 

to be fixed by the plaintiff himself.   

 

 

15. In view of the decision of the Hon'ble Apex Court in Sathappa Chettiar v. 

Ramanatham Chettiar  reported in AIR 1958 SC 245, the plaintiff has been 

given liberty to value his suit for the purpose of court-fees.  Further it has be 

held by the Hon'ble Apex Court   in the case of Tara Devi v. T.R.K.Maharaj  

reported in AIR 1987 SC 2085 that the valuation made by the plaintiff has to 

be accepted by the Court, unless it is arbitrary , unreasonable and 

deliberately under estimated.  

 

16. Now, to decide the question when I travelled through the evidence on record, I 

find that, the Plaintiff in the first sentence of his evidence recorded during his 

cross-examination admitted that, he purchased the suit premises at Rs. 

2,95,000/- ( Rupees Two Lakh Ninety Five Thousand )  only. This shows that, 

the plaintiff has deliberately showed the value of the suit premises very less than 

the actual one. Accordingly, I find that, the suit is under valued by the plaintiff 

and as such he paid a less amount as the Court fees than it requires to be. 

Accordingly, this issue is decided in negative agai nst the Plaintiff.  

 
 

           Contd. to P/7. 
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ISSUE No.-3 

17.  The learned counsel for the defendant Sri D.C.Nath , submitted that, in view of 

the pendency of T.S. No. 26/2002, this suit is hit by the provision of section 10, 

C.P.C. on the other hand, the learned counsel of the plaintiff submitted that, as 

the parties of both the suits differ, the provision of section 10, C.P.C. can not be 

invoked. To get a reasonable answer to this question as I perused the case 

record I find that, this question has been dealt with neck and crop by my learned 

predecessor in chain in relation to Petition No. 558 dated 7.4.2005  filed by the 

defendant at the time of filing his written statement vide order dated 21.9.2007.  

In the order dated 21.9.2007, the Court decided by saying that- 

“ it appears that there is no dispute that plaintiff of this suit  i.e Nitai 

Dey is not a party in T.S. 26/02 filed by the defendant of this suit 

before the learned Court of Civil Judge (Sr. Div.).  It is also seen that 

instant suit i.e. T.S. 53/04 has been filed for a decree of declaration of 

right, title, interest, eviction and khas possession where as T.S. 26/02 

was filed for a decree of specific performance of contract. Apparently 

subject matter of the two suits is not the same nor the party as Nitai 

Dey is a party in T.S. 26/02. Moreover on perusal of the judgment and 

order dtd 30.5.07 passed in W.P.(C) 2657/06 it appears that Hon’ble 

High Court was pleased to upheld the order dated 15.12.05 passed by 

ld. Civil Judge ( Sr. Div.) in T.S. 26/02 rejecting the prayer for 

impleadment of Nitai Dey in the T.Suit 26/02. In view of my above 

discussions and findings, the petition filed by the defendant is found to 

be devoid of any merit. Hence same is rejected.”  

18. As such, in view of the above mentioned facts, in my considered opinion, this 

issue as once has been decided by this Court, now it can not be decided again 

and the principle of res-judicata will apply in this case. Accordingly, issue has 

been answered in negative as per the decision of th is Court vide order 

dated 21.9.2007, against the defendant.   

 

ISSUE No. 4 

19. In connection with this issue, the learned counsel for the plaintiff Sri N.K.Ghose  

submitted that, plaintiff purchased the plots of land mentioned in the Schedule-A 

and B of the plaint through two separate Registered Sale Deeds, bearing No.- 

173 dated 
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          Contd. to P/8. 

 

 

20.  28.2.2003 and 41 dated 28.1.2004 from its previous owner Smt. Sushila Singh  

( now deceased ). After purchasing the plots, the plaintiff took delivery of 

possession over the plots and the same are now under his possession except 

the suit rooms which are part and parcel of the Schedule-A and B land. In 

support of his claim, the plaintiff examined him as P.W.-1 and reiterated the 

contentions made above. The plaintiff also exhibited the Certified copies  of the 

above mentioned registered sale deeds No.-41 dated 28.1.2004 as Ex. -6 and 

sale deeds  No.- 173 dated 28.2.2003 as Ex.-7  in his affidavit. The witnesses 

deposing on behalf of the plaintiff corroborated him in this respect also. 

Accordingly, the learned counsel for the plaintiff submitted that, the plaintiff 

proved his right, title, interest over the suit premises specially over the 

Schedule-A and B land and as such, the issue may be decided in their favour.   

21. Against the contentions of the learned counsel for the plaintiff, Sri D.C. Nath , 

the learned counsel for the defendant submitted that, the documents which are 

submitted by the plaintiffs in this case, can not establish his right, title over the 

schedule-A and B lands. Narrating his points, the learned counsel stated that, 

the title deed are submitted in the form of Certified copies i.e. the Ex.-6 and Ex.-

7. That, the evidence on record shows that, the original are still available and 

within the reach of the plaintiff and the plaintiff has without showing any cause 

for non-submission of the original one, straightway submitted the certified 

copies. As the certified copies are the secondary evidence, it can not be taken 

into consideration skipping the provision of section 65 of the Indian Evidence 

Act, 1872.  

22. In reply to the arguments lead by the learned counsel for the plaintiff, Sri 

N.K.Ghose , the learned counsel for the plaintiff submitted that, the objections 

raised by the learned counsel for the defendant at the argument stage can not 

be sustained and needs to be over ruled. In his support, the learned counsel has 

relied on a decision of the Hon’ble Apex Court  given in the case of R.V.E. 

Venkatachala Gounder v. Arulmigu Viswesaraswami and  V.P.Temple and 

another , reported in AIR 2003 SC 4548.  The learned counsel for the plaintiff 

pointing out to the contents of paragraph 19 of the said judgment of the Hon’ble 

Apex Court, which reads as –   

“ Order 13 Rule 4 of the CPC provides for every 

document admitted in evidence in the suit being endorsed by or 

on behalf of the Court, which endorsement signed or initialed 

by the Judge amounts to admission of the document in 

evidence. An objection to the admissibility of the document 
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should be raised before such endorsement is made and the 

Court is obliged to form its opinion on 

       

           Contd. to P/9. 

 

 the question of admissibility and express the same on which 

opinion would depend the document being endorsed as 

admitted or not admitted in evidence. In the latter case, the 

document may be returned by the Court to the person from 

whose custody it was produced” 

 

23. Now, in order to decide the issue, it would be pertinent to mention here that, as 

per the law of evidence, in case of oral evidence, the best evidence is the direct 

evidence and in case of the documentary evidence, the best evidence is the 

primary evidence, i.e. the original document. The contents of a document can be 

proved either by the primary evidence of the document or by its secondary 

evidence. The relevant provisions of the Indian Evidence Act, 1872  are- 

 62. Primary evidence . Primary evidence means the document 
itself produced for the inspection of the Court.  

Explanation 1.--Where a document is executed in several parts, each 
part is primary evidence of the document: Where a document is 
executed in counterpart, each counterpart being executed by one or 
some of the parties only, each counterpart is primary evidence as 
against the parties executing it.  

Explanation 2.--Where a number of documents are all made by one 
uniform process, as in the case of printing, lithography or 
photography, each is primary evidence of the contents of the rest; but, 
where they are all copies of a common original, they are not primary 
evidence of the contents of the original.  

    63. Secondary evidence . Secondary evidence means and 
includes--  

(1) certified copies given under the provisions hereinafter contained; 
1*  

(2) copies made from the original by mechanical processes which in 
themselves insure the accuracy of the copy, and copies compared 
with such copies;  

(3) copies made from or compared with the original;  

(4) counterparts of documents as against the parties who did not 
execute them;  

(5) oral accounts of the contents of a document given by some person 
who has himself seen it. 

As per section 64 of the Indian Evidence Act,1872 the documents must be 

proved by primary evidence. There are some exceptional condition under 

which, the secondary evidence can be given of the existence, condition or 
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content of a document.  Section 65 of the Indian Evidence Act, 1872 

provides the conditions.  

           Contd. to P/10. 

 

65. Cases in which secondary evidence relating to d ocuments 
may be given.   

Secondary evidence may be given of the existence, condition or 
contents of a document in the following cases:--  

(a) when the original is shown or appears to be in the possession or 
power-- of the person against whom the document is sought to be proved, or 
of any person out of reach of, or not subject to, the process of the Court, or 
of any person legally bound to produce it, and when, after the notice 
mentioned in section 66, such person does not produce it;  

(b) when the existence, condition or contents of the original have been 
proved to be admitted in writing by the person against whom it is proved or 
by his representative in interest;  

(c) when the original has been destroyed or lost, or when the party 
offering evidence of its contents cannot, for any other reason not arising from 
his own default or neglect, produce it in reasonable time; 

 (d) when the original is of such a nature as not to be easily movable; 

 (e) when the original is a public document within the meaning of 
section 74;  

(f) when the original is a document of which a certified copy is 
permitted by this Act, or by any other law in force in India to be given 
in evidence; 

(g) when the originals consist of numerous accounts or other 
documents which cannot conveniently be examined in Court and the 
fact to be proved is the general result of the whole collection.  

 

24. In cases (a), (c) and (d), any secondary evidence of the contents of the 

document is admissible. In case (b), the written admission is admissible. In case 

(e) or (f), a certified copy of the document, but no other kind of secondary 

evidence, is admissible. In case (g), evidence may be given as to the general 

result of the documents by any person who has examined them, and who is 

skilled in the examination of such documents. 

 

25. It would be further relevant to mention here that, a Division Bench of the 

Hon’ble Gauhati High Court  in Narattam Das and Ors V. Md. Masaddar Ali 

Barbhuyan and Ors , reported in (1991) 1 GLR 197  held that- 

 
“ a private Sale Deed which has been registered 

shall not a public document within the meaning of 
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Section 74(2) of the Evidence Act and therefore , t he 

provision under section 77 is attracted .” 

 

           Contd. to P/11. 

 

 
 

26. Now regarding sustainability of the objection raised by the learned counsel for 

the defendant at the time of argument against the admissibility of Ex.-6 and Ex.-

7, I would like to mention that, when going through the case referred by the 

learned counsel for the plaintiff i.e. R.V.E. Venkatachala Gounder v. Arulmigu 

Viswesaraswami and V.P.Temple and another,  in paragraph 20 it is found to 

be stated that-  

 

“The learned counsel for the defendant-respondent has relied 

on The Roman Catholic Mission Vs. The State of Madras & Anr. AIR 

1966 SC 1457 in support of his submission that a document not 

admissible in evidence, though brought on record, has to be excluded 

from consideration. We do not have any dispute with the proposition 

of law so laid down in the abovesaid case. However, the present one 

is a case which calls for the correct position of law being made 

precise. Ordinarily an objection to the admissibility of evidence should 

be taken when it is tendered and not subsequently. The objections 

as to admissibility of documents in evidence may be  classified 

into two classes:- (i) an objection that the docume nt which is 

sought to be proved is itself inadmissible in evide nce; and (ii) 

where the objection does not dispute the admissibil ity of the 

document in evidence but is directed towards the mo de of proof 

alleging the same to be irregular or insufficient. In the first 

case, merely because a document has been 

marked as ’an exhibit’, an objection as to its 

admissibility is not excluded and is available to 

be raised even at a later stage or even in appeal 

or revision.  In the latter case, the objection should be taken 

before the evidence is tendered and once the docume nt has 

been admitted in evidence and marked as an exhibit,  the 

objection that it should not have been admitted in evidence or 

that the mode adopted for proving the document is i rregular 

cannot be allowed to be raised at any stage subsequ ent to the 

marking of the document as an exhibit.  The later proposition is a 

rule of fair play. The crucial test is whether an objection, if taken at the 
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appropriate point of time, would have enabled the party tendering the 

evidence to cure the defect and resort to such mode of proof as would 

be regular. The omission to object becomes fatal because by his 

failure the party entitled to object allows the party tendering the 

evidence to act on an assumption that the opposite party is not 

serious about the mode of proof. On the other hand, a prompt 

objection does not prejudice the party tendering the evidence, for two 

reasons: firstly, it enables the Court to apply its mind and pronounce 

its decision on the question of admissibility then and there; and 

secondly, in the event of finding of the Court on the mode of proof 

sought to be adopted going against the party tendering the evidence, 

the opportunity of seeking indulgence of the Court for permitting a 

regular mode or method of proof and thereby removing the objection 

raised by the opposite party, is available to the party leading the 

evidence. Such practice and procedure is fair to both the parties. Out 

of the two types of objections, referred to hereinabove, in the later 

case, failure to raise a prompt and timely objection amounts to waiver 

of the necessity for insisting on formal proof of a document, the 

document itself which is sought to be proved being admissible in 

evidence. In the first case, acquiescence would be no bar to raising 

the objection in superior Court.” 

 

27. In this instant case, in view of the provisions of section 62, 63, 65, 74 and 77 of 

the Indian Evidence Act, 1872, I am of the considered finding that, the 

documents i.e. Ex.-6 and Ex.-7 being the certified copies of the original one, are 

themselves inadmissible in evidence. Perusal of the evidences on record 

reveals that, before submitting and marking the documents as Ex.-6 and Ex.-7, 

the plaintiff has not shown any cause for seeking exemption under section 65 of 

the Evidence Act, 1872. The plaintiff though in his cross-examination stated that, 

the original sale deeds are with the Bank from which he took loan, but did not 

pray before the Court to call for the documents.  

 

28. As such, I am of the considered finding that, here in this case, the first category 

of  objection as mentioned by the Hon’ble Apex Court  in R.V.E. Venkatachala 

Gounder v. Arulmigu Viswesaraswami and V.P.Temple a nd another is 

applicable and the defendant is at liberty to object regarding admissibility of Ex.-

6 and Ex.-7 at the stage of argument also. I am further of the considered finding 

that, in view of the provisions of section 62, 63, 65 and 74 of the Indian 

Evidence Act, 1872, the objection of the defendant side is liable to be  

sustained.   
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29. Lastly, it is relevant to say that, as the Ex.-6 and Ex.-7, being the certified copies 

of the Registered Sale deeds, are filed by the plaintiff ignoring the 

commandment of section 65 of the Indian Evidence Act, 1872, they are 

inadmissible in evidence and accordingly, can not be taken into consideration of 

deciding the right, title and interest of the plaintiff over Schedule-A and B land. 

Now, perusal of the evidences on record further reveals that, the other 

documents like the land holding certificate i.e. Ex.-5, which are submitted by the 

plaintiff to prove  his right, title in the schedule-A and B land, are not 

 

           Contd. to P/13. 

 

 

 

 sufficient to declare his right, title and interest over Schedule-A and B land. 

Accordingly, I find that, the plaintiff has failed to prove his right, title and interest 

over the Schedule-A and B land and as such, this issue is decided in negative 

against the plaintiff.  

 

 

                                                    Issue No. 5, 6 & 7  

30. All these issues relating to the prayer and decree/ relief of the plaintiff are taken 

together for discussion for the sake of convenience as those are inter related.  

 

31. The learned counsel for the plaintiff Sri N.K.Ghose , while arguing the case, 

submitted that, the plaintiff being the owner of the suit premises, is entitle to 

enjoy the fruit of it. But as the defendant is occupying the suit rooms illegally, he 

is liable to be evicted from the rooms and the plaintiff is entitle to get khas 

possession over it. Further, he submitted that, as there is no specific denial of 

the plaintiff’s case from the defendant side, the plaintiff is very much entitle to 

get all the relives as he claimed in his plaint.  

 

32. Countering the argument of the learned counsel for the plaintiff, Sri D.C.Nath , 

the learned counsel for the defendant submitted that, as the plaintiff could not 

establish his right, title and interest over the suit land, he is not entitle to get any 

relief.  
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33. After hearing submissions of the learned counsels for the parties, I fully agree 

and found substance in the submission of learned counsel for the defendant. As 

we have seen in issue no. 4 that, the plaintiff failed to prove his right, title and 

interest over the suit land mentioned in Schedule-A and B of the plaint. 

Accordingly, I find that, the plaintiff has no right to claim eviction of the 

defendant from the suit rooms. Further I am of the considered finding that, as 

the plaintiff failed to show his title over the suit premises, there is no prima-facie 

case in his pleadings to grant his injunction. Accordingly, in my findings, 

there is no scope for the plaintiff to get a decree  in this suit against the 

defendant. As such, all these issues are decided in  negative against the 

plaintiff.   

          Contd. to P/14. 

 

 

ORDER 

After going through the discussions and my decisions on the issues made on 

the basis of preponderance of evidence, I find that, the plaintiff has failed to 

prove his right, title and interest over the suit premises. Further, the suit of the 

plaintiff is undervalued and under stamped. Accordingly, I find that, the plaintiff 

is not entitled to get any relief in this suit including the decree as he prayed for.  

                      In view of said findings, thi s suit is dismissed, on contest, 

without cost.  

         
                                     Prepare decree accordingly within fourteen days.  
 
                                  The operative part is pronounced in the open Court. 
 

  This judgment is pronounced in the open Court, which is given under my hand 

and seal of the Court, on this 19 th  day of July ,2010. 

 

 
 
 
           (A.M.Md. Mahiuddin.) 
                  Munsiff, Bongaigaon. 
 
 
 
 
 Typed, checked and corrected by me 
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   (A.M.Md. Mahiuddin.) 
        Munsiff, Bongaigaon. 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
Contd..to P/15. 

 
 

A  P  P  E  N  D  I  X 
 
 
A.  Plaintiff's exhibits:                      Ex.-1 -  Money receipt issued by Bong. 
Municipality.  

 
          Ex.-2 – Money receipt issued by Bong. 
Municipality. 
 
           Ex.-3-  Electricity consumption Bill. 
 
      Ex.-4- Money receipt issued by A.S.E.B.. 
 
      Ex.-5- Land Holding Certificate. 
 

  Ex.-6 – Certified Copy of Regd. Sale Deed No. 
41 dtd 28.1.2004. 
 
  Ex.-7- Certified Copy of Regd. Sale Deed No. 
173 dtd 28.2.2003. 

        
 
                               
B. Defendants Exhibits :                     Nil. 
       
C. Court Exhibits :                                Nil. 
 
 
D. Plaintiff's witnesses :            P.W.-1  - Sri. Nitai Dey.  
 
            P.W.-2  - Sri. Manik Dhar. 
 
            P.W.-3 – Sri. Bablu Sur.  
 
            P.W.-4 – Sri Gobinda Ghose.  
 
        
                              
     
E.  Defendant's  witnesses :      D.W.-1- Sri. Joy Deb Laha.  
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F. Court witness :                                 Nil.  
 
 

 

          
 
            (A.M.Md. Mahiuddin.) 
                  Munsiff, Bongaigaon. 
 
 
 

 

                                                                                                                                                                

  

  

          ORDER SHEET 
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Sl.No. Date of 
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Office 
action 
taken on 
order... 

 19.7.2010             

                Contesting parties are represented by their 

learned Advocates. Judgment is pounced and delivered 

in the open Court, which is written in separate sheets 

and appended with the case record.  

 

                  After going through the discussions and my 

decisions on the issues made on the basis of 

preponderance of evidence, I find that, the plaintiff has 

failed to prove his right, title and interest over the suit 

premises. Further, the suit of the plaintiff is undervalued 

and under stamped. Accordingly, I find that, the plaintiff 

is not entitle to get any relief in this suit including the 

decree as he prayed for. 

                 

          In view of said findings, this suit is di smissed, 

on contest, without cost.  

 

                  Prepare the decree within fourteen days.  

                  The suit is disposed of accordingly.   
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