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HEADING OF JUDGMENT IN ORIGINAL 

SUIT/CASE 

 

District: Bongaigaon 

 

IN THE ORIGINAL COURT OF THE MUNSIFF 

BONGAIGAON 

 

Present: - Syeda Farida Afzal Zinnat, AJS 

 

Dated: - 14th of December 2012 

 

TITLE SUIT 3 / 2007 

 

Smt. Phuleswari Devi.............................Plaintiff /Petitioner 

 

Versus 

 Late Radha Kishan Shah substituted by his legal heirs on his 

death.......................................................…..Defendants 

 

 

This suit/ case coming on for final hearing on 15th day of 

November 2012, in the presence of:- 

 

Sri P.Sharma, Advocate for the Plaintiff 

 

Sri K. Sarkar, Advocate for the Defendants 

 

 

And having stood for consideration to this day, the court 

delivered the following judgment. 

 

 

JUDGEMENT 

 

This is a suit for Specific Performance of Contract. 

 

 

 

1. The case of the Plaintiff in brief is that the plaintiff is 

possessing a plot of land measuring 2 katha 10 lecha 
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described in Schedule A of the plaint situated at 

Dolaigaon Part 1, for more than 25 years constructing her 

permanent dwelling house thereon. 

2. That the defendants and the plaintiff being members of 

joint family the Panchayat vide Panchnama dated 24/7/88 

had given 1katha 5 lecha land i.e. one half of the land to 

the share of Late Radha Kishan Shah which is the suit 

land described in Schedule B. 

3. The plaintiff claims to be in possession of the land without 

any objection from the defendant from the last 25 years. 

on 6th July, 2005, the defendant executed an agreement 

for sale of the suit land in favour of the plaintiff  at a 

consideration of Rs. 1,20,000/- only and received an 

advance of Rs. 40,000/- on the same date which the 

defendant acknowledged to have received through his son 

Gauri Shankar Gupta ( Shah). It was agreed that the 

remaining Rs. 80,000/- shall be paid in two instalments 

within 6 months and that the seller shall obtain the 

necessary Sale Permission from the competent authority. 

But when the plaintiff offered the remaining money the 

defendant refused to accept the same and the defendant 

did not execute the sale deed. Hence this case. 

4. The defendant filed written statement contending, inter 

alia, that there is no cause of action to file the suit, that 

the suit is not maintainable in its present form, that the 

suit is bad for non joinder of necessary parties and mis 

joinder of unnecessary parties, that the suit is barred by 

limitation, that the suit is undervalued. 

5. It is the case of the defendants that the plaintiff is not the 

member of any joint family. The defendants denied that 

there was any Panchnama and that the Panchnama is 

baseless, false, fabricated and manufactured one.  It is 

also the case of the defendants that they or the deceased 

Radha Kishan Shah or deceased Gauri Shankar Shah 

never executed any agreement for sale. 

6. It is stated in the written statement that Late Radha 

Kishan Shah purchased the land measuring 2katha 10 

lechas covered by Dag No.176 and Khatian No.90 situated 

at Dolaigaon under Boitamari Revenue Circle ( Presently 

Bongaigaon Revenue Circle), Dihi Birjhora. Upon being 

requested by the plaintiff, Late Radha Kishan Shah 

allowed her to stay in the land.  
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7. Upon the pleadings of the parties my learned predecessor 

in office framed the following issues in this suit- 

 

1) Whether there is cause of action for the suit? 

2) Whether the suit is maintainable? 

3) Whether any Panchnama was executed on 24/7/88 in 

respect of the suit land between the parties? 

4) Whether any agreement dated 6/7/05 for sale of the suit 

land to plaintiff for a consideration of Rs.1, 20,000/- was 

executed between the plaintiff and Late Radha Kishan 

Shah? 

5) Whether the plaintiff paid an amount of Rs. 40,000/- as 

advance to the defendant through his son Gauri 

Shankar Shah? 

6) Whether the defendants are liable to execute the sale 

deed in favour of the plaintiff in respect of the suit 

land? 

7) Whether the plaintiff is entitled to the decree as prayed 

for? 

8) To what relief the plaintiff is entitled under the law 

and equity? 

 

 

8. Plaintiff has exhibited documents and produced evidence 

in support of his case. The defendant also adduced 

evidence but plaintiff side declined to cross examine the 

defendant’s witnesses. 
 

9. I have heard arguments of the learned counsels. I have 

carefully examined the evidence and perused the 

documents. My decision on the above issues are as 

follows:- 

 

 

    Discussion on evidence, decision and reasons thereof: 

 

 

 CAUSE OF ACTION 

 

 

Issue no. 1: Whether there is any cause of action for 

the suit? 
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10. Cause of action is a bundle of facts which taken with 

the law applicable to them gives the plaintiff a right to 

relief against the defendant. It consists of every fact 

which is necessary to be proved to entitle the plaintiff to a 

decree. In the matter at hand the plaintiff has relied upon 

some documents and has claimed that the defendants had 

entered into an agreement for sale of the suit land and 

later on did not execute the same for which the plaintiff 

had to take recourse of legal action. The plaintiff is to 

prove the facts which she asserted in order to entitle her 

to the decree prayed for. Therefore in my considered 

opinion there is cause of action.  Accordingly this issue is 

decided in the affirmative. There is cause of action for 

the suit. 

 

 

Decision: There is cause of action for the suit. 

 

 

MAINTAINABILITY 

 

 Issue no. 2: Whether the suit is maintainable? 

 

 

11. This issue is framed at the instance of the 

defendants but there is nothing in the pleadings as well 

as in the evidence of the witnesses which bars the court 

from taking cognizance of the suit.  

 

 

 Decision: The suit is maintainable. 

 

  

 

9) Issue No. 3: Whether any Panchnama was 

executed on 24/7/88 in respect of the suit land 

between the parties? 

 

 

 

12. This issue relates as to whether the Panchayat vide a 

Panchnama dated 24/7/1988 gave 1 katha 5 lecha land to 

the defendant. 
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In this respect the plaintiff has exhibited the following 

documents:- 

i) Exhibit 5: Photostat copy of Panchnama dated 

24/7/1988 

ii) Exhibit 6: Copy of English version of Panchnama 

dated 24/7/1988 

13. Both these documents are under objection and there 

is nothing in the order sheet to reflect whether these are 

admissible or not. Now before going to the contents of 

these documents, it is the duty of the Court to decide 

whether these documents are admissible in evidence or 

not.  

14. Exhibit 6 is clearly inadmissible in evidence as it is a 

Xerox copy of a translated version of Exhibit 5 which 

needs no explanation. 

15. Exhibit 5 is a Xerox copy. The original document is 

not produced by the plaintiff. It is a secondary piece of 

evidence. Sec 61 of the Evidence Act, 1872 embodies the 

general rule that the contents of a document may be 

proved either by primary or secondary evidence. If the 

original document exists and is available it must be 

proved because it is the best evidence.  

16.  According to clause (a) of Sec 65 of the Evidence Act, 

secondary evidence relating to documents may be given 

where the original is shown or appears to be in the 

possession or power-  

Of the person against whom the document is sought to be 

proved, or 

Of any person out of reach of, or not subject to, the process 

of the Court, or 

Of any person legally bound to produce it, 

And when, after the notice mentioned in Sec 66, such 

person does not produce it. 

17. Again Sec 66 of the Evidence Act prescribes rules as 

to notice to produce which read as under: 

65: Secondary evidence of the contents of the documents 

referred to in clause (a) of Sec 65, shall not be given 

unless the party proposing to give such secondary 

evidence has previously given to the party in whose 

possession or power the document is [or to his Attorney or 

Pleader,] such notice to produce it as is prescribed by 

Law; and if no notice is prescribed by Law, then such 
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notice as the Court considers reasonable under the 

circumstance of the case: 

Provided that such notice shall not be required in order to 

render secondary evidence admissible in any of the 

following cases, or in any other case in which the Court 

thinks fit to dispense with it :- 

(1)  When the document to be proved is itself a notice; 

(2) When, from the nature of the case , the adverse party 

must know that he will be required to produce it; 

(3) When it appears or is proved that the adverse party 

has obtained possession of the original by fraud or 

force; 

(4) When the adverse party or his agent has the original 

in Court; 

(5) When the adverse party or his agent has admitted 

the loss of the document; 

(6) When the person in possession of the document is out 

of reach of, or not subject to, the process of the Court. 

18. Secondary evidence of the contents of a document 

cannot be admitted without non production of the original 

being first accounted for in such a manner as to bring it 

within one or other of the cases provided for in the 

section. During the hearing of the case the Court ordered 

the defendant to produce the original document of Exhibit 

5 but the Case Record shows that the original was never 

produced and there is no reflection in the Order Sheets as 

to whether the production of the original was dispensed 

with. So in my considered opinion the defendant, after 

due notice of the Court, failed to produce the document. 

Therefore the secondary evidence of the contents of the 

document (Exhibit 5) may be given as per provisions of 

Sec 65 (a) of the Evidence Act. 

19. Secondary evidence cannot of course be given of a 

document when the original itself is found to be 

inadmissible. Section 65 admits secondary evidence only 

of the existence or the contents of a document which is 

lost or otherwise unavailable, but the execution of the 

document must be proved by evidence as required by 

Section 67. A document in terms of Section 65 of the 

Evidence Act is to be proved by a person who is 

acquainted with the handwriting of the author thereof. 

The party producing the secondary evidence is not 

relieved of his obligation to prove the execution just as if 

the original document had been produced.  
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20. PW3 Kedar Nath Shah stated that he was one of the 

Panch present in the Panchayat along with Kashi Nath, 

Jagadish Shah, Hari Ram Shah and others. According to 

the PW3 the Panchnama divided the 2 katha 10 lecha 

land equally between the plaintiff and Late Radha Kishan 

Shah. Thus it is seen that the document (Ext.5) has been 

proved by one of the signatories of the document as per 

provisions of Section 67 of the Indian Evidence Act, 1872.  

21. From the above discussions it can be held that Ext. 5 

which is secondary evidence is admissible in law and the 

same has been duly proved by one of the signatories. So it 

can be held that a Panchnama was executed on 24/7/1988 

in respect of the suit land between the parties through 

which the schedule A land was divided between the 

parties. This issue is decided in the affirmative and in 

favour of the plaintiff.  

 

DECISION: A Panchnama was executed in respect 

of the suit land between the parties. 

 

 

 

Issues No. 4 &5 

Issue No. 4: Whether any agreement dated 6/7/05 

for sale of the suit land to plaintiff for a 

consideration of Rs.1, 20,000/- was executed 

between the plaintiff and Late Radha Kishan 

Shah? 

   

Issue No. 5: Whether the plaintiff paid an amount 

of Rs. 40,000/- as advance to the defendant 

through his son Gauri Shankar Shah? 

 

 

22. These two issues are related and hence for the sake 

of convenience these issues are taken together. 

23. The plaintiff examined herself as PW1. The plaintiff 

has relied upon an alleged agreement for sale dated 6th 

July, 2005 (Exhibit 1) to prove that Late Radha Kishan 

Shah entered into an agreement for sale of land 

measuring 1Katha 5 Lecha at a consideration of Rs. 

1,20,000/-. The agreement for sale is an unregistered 

document.  
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24. Learned Counsel for the defendants argued that 

since the agreement for sale is in respect of immovable 

property of the value of Rs. 100/- and above the same is 

not admissible in evidence as it is not registered. However 

following the decisions in AIR 2010 SC 1654 S. Kaladevi 

Versus S. Somasundaram and (2008) 8 SCC 564 K.B.Saha 

and Sons Pvt. Ltd V. Development Consultant Ltd. 

whereby it was held by the Supreme Court that having 

regard to the proviso to section 49 of the Registration Act, 

1908, an unregistered sale deed of an immovable property 

of the value of Rs. 100/- and more could be admitted in 

evidence as evidence of a contract in a suit for specific 

performance of the contract, I am of the opinion that Ext 1 

is admissible in evidence to prove the existence of an 

agreement for sale of the suit land.  

25.  It is an admitted fact that deceased Radha Kishan 

Shah was the brother of the husband of the plaintiff and 

the land measuring 2 Katha 10 Lecha belonged to 

deceased Radha Kishan Shah. After her husband’s death, 

Late Radha Kishan Shah allowed the plaintiff to stay in 

that land. PW1 stated that Late Radha Kishan Shah 

agreed to sell the suit land to her vide Ext 1 at a 

consideration of Rs.1,20,000/- of which Rs. 40,000/- was 

paid on that very day as advance amount.  Plaintiff 

adduced the evidence of one attesting witness, PW4 

Ratnesh Kumar Singh, according to whom the agreement 

was executed in the residence of plaintiff in his presence. 

He identified Exhibit 1 (ix) as his signature and also 

stated that the parties to the agreement put their 

signatures in front of him. DW1 Parbati Gupta and DW2 

Dinesh Gupta denied the signature of Late Radha Kishan 

Shah and Late Gauri Shankar Gupta i.e. Exhibit 1(i) to 

1(viii). They stated that no such agreement was entered 

into by late Radha Kishan Shah. In a suit for specific 

performance of contract the burden of proof lies on the 

plaintiff. Where execution of a document in question is 

denied, the party relying on that document must prove its 

execution and signature of the person who allegedly 

signed it. According to section 73 of the Indian Evidence 

Act, 1872, in order to ascertain whether a signature, 

writing, or seal is that of the person by whom it purports 

to have been written or made, any signature, writing, or 

seal admitted or proved to the satisfaction of the Court to 

have been written or made by that person may be 
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compared with the one which is to be proved, although 

that signature, writing, or seal has not been produced or 

proved for any other purpose. But no endeavour was made 

by the plaintiff to prove that the signatures were that of 

deceased Radha Kishan and Gauri Shankar Shah. 

Further the PW1 and PW2 could not inspire confidence in 

their evidence regarding the time and place of tendering 

the balance amount. The plaintiff has failed to prove the 

execution of Ext 1 and the payment of the consideration 

amount. Although the plaintiff side argued that the 

defendants have received the advance amount of Rs. 

40,000/- vide Ext 1, the said argument will not help 

because the execution of the deed is denied by the 

defendants and the plaintiff has failed to prove the 

execution of the agreement by any cogent evidence.  

 

DECISION: Issues No. 4 and 5 are decided in the 

negative. 

 

                   Issues No. 6, 7 and 8: 

 

 

26. Issues No. 6, 7 and 8 relate to the reliefs. These three 

issues are taken up together for the sake of convenience. 

From the discussions made hereinabove it is seen that the 

plaintiff failed to prove the execution of the agreement of 

sale. As such the defendants are not liable to execute the 

sale deed in favour of the plaintiff. Therefore the plaintiff 

is not entitled to the relief as prayed for in the plaint. 

 

Order    

The suit is dismissed on contest with cost. 

 Prepare decree accordingly within 15 days. 

Given under my hand and seal of this Court on this the 

14th day of December 2012. 

 

      Syeda Farida Afzal Zinnat 

      Munsiff, Bongaigaon. 
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APPENDIX 

Witness for the plaintiff:-  

 

 

1. PW1 : Phuleswari Devi 

2. PW2 : Satya Narayan Gupta 

3. PW3: Kedar Nath Shah 

4. PW4: Ratnesh Kumar Singh 

 

Witness for the defendant: -  

 

1. DW1: Parbati Gupta 

2. DW2: Dinesh Gupta 

 

 

3. Exhibits for the plaintiff:    

 

1. Exhibit 1:   Agreement of Sale Deed dated 6/7/2005 

2. Exhibit 1(i), 1(ii), 1(iii) and 1(iv): Signature of Late 

3.Radha Kishan Shah 

4. Exhibit 1(v), 1(vi), 1(vii) and 1(viii): Signature of Gauri 

Shankar Gupta 

5. Exhibit 1(ix): Signature of Ratnesh Kr. Singh 

6. Exhibit 2: Land holding certificate No. 78 dated 

17/6/2005 

7. Exhibit 3: Land revenue paying receipt dated 20/7/2005 

8. Exhibit 3(1): Land revenue paying receipt dated 

25/4/2003 

9. Exhibit 4: land revenue clearance certificate 

 10. Exhibit 5: Photostat copy of Panchnama dated 

24/7/1988 

 

 

 

3. Exhibits for the defendants: 

1) Ext A: Registered Sale deed dated 20/5/1974 

2) Ext B: Land Revenue Clearance Certificate dated 

22/9/2005 

3) Ext. C: Registered Gift deed dated 1/2/06 

4) Ext D: Land Revenue Clearance Certificate dated 

26/9/06 
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5)  Ext E: Notice issued by A.S.O Bongaigaon 

 

 

 

 


