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J U D G M E N T

1. Brief fact of the case:- 

2. The prosecution case in brief is that the informant Bijuli Das lodged the FIR
before O/C, Abhayapuri P.S. alleging that on 07-03-16 at 10:30 pm when the
informant came to her residence from the house of a neighbor and open the
door of her house the accused committed house trespass and sat on her bed.
On being asked to get out  from her residence the accused uttered obscene
words to her. When the informant told him that she would going to call other
persons the accused came out of her residence and sat behind the house of the
informant. The accused then pelted stones at the residence of the informant and
gave her criminal intimidation and hence the case. The FIR was registered as
Abhayapuri P.S. case No. 62/2016 u/s 448/294/506/34 of IPC. After investigation
police submitted the charge sheet u/s 448/294/506 of IPC against the accused
person named above. The accused person named above made his appearances
and copies of the relevant documents were furnished to the accused person.



The  particulars  of  offences  u/s  448/294/506  of  IPC  were  explained  to  the
accused to which he pleaded not guilty and claimed to be tried. Prosecution
examined five witnesses and exhibited one document.  The statement of  the
accused person is recorded U/S 313 of Cr.P.C. wherein he denied the prosecution
case. The accused have not adduced any defense witness. 

3. Points for determination:

(a) Whether the accused on 07-03-16 at 10:30 pm at Haripur committed house
trespass into the residence of  the informant with  an intention to commit  an
offence punishable with imprisonment? 

(b) Whether the accused on the same date, place and time uttered obscene
words to the informant which caused annoyance if uttered in public?

(c)  Whether  the  accused  on  the  same  date,  place  and  time  gave  criminal
intimidation to the informant as alleged?

4.  I  have  carefully  gone  through  the  case  record  and  perused  the  entire
evidence on record both oral and documentary. I have heard the arguments and
the submissions made by the learned advocates.

5. Discussion of evidence, decisions and reasons thereof: 

6. The learned A.P.P. appearing for the state has fairly submitted that there are
sufficient evidence in support of the prosecution case. On the other hand the
learned advocate for the accused person has submitted and argued that the
prosecution witness has not supported the prosecution case and there is  no
evidence to show that the accused person is involved with the alleged offence.
The learned advocate for the accused person has further submitted that the
prosecution has miserably failed to prove the case against the accused person
as alleged beyond all reasonable doubt and the accused person is entitled to get
acquitted from the charges levelled against him.

7. Now let us see how far the prosecution has been able to discharge its burden
to prove the offence leveled against the accused. PW 1 Bijuli Das who was the
informant in her evidence deposed that she was the informant and she knew the
accused. PW 1 deposed that the incident took place in the year 2016 one day at
10:30 pm. The PW 1 after coming from the residence of a neighbor was tying
strings around her bed. Then the accused came and sat on her bed. Since it was
late night the PW 1 after serving beetle nut and leaf asked the accused to leave.
Then the accused told the PW 1 that as her financial condition was bad so he
was  willing  to  help  her.  The  accused  asked  for  Junmoni  Das  who  was  the
widowed daughter  of  PW 1. PW 1 deposed that the accused asked her with
whom Junmoni sleeps. Accused told PW 1 that he wanted to talk with Junmoni.
So the PW 1 resisted and asked the accused to go. But as the PW 1 asked him to
go the accused got angry and hidden himself at the backyard of the residence of
the PW 1. After that the accused pelted stones. With PW 1 there was a dog and
stone hit the dog. The accused again pelted stones and left that place. After that
the accused again pelted stone and PW 1 shouted as such people gathered. The
accused criminally intimidated the PW 1. As the accused was making hues and
cries  his  mother  took  him away.  But  later  on  the  accused  again  came and



uttered  abusive words  to her and as  such  she lodged the FIR.  The FIR  was
exhibited as Ext. 1 and Ext. 1(1) was her signature. 

8. PW 2 Junmoni Das deposed that the informant was her mother. The accused
was from their village. The incident took place one day in 2016 at 10:30 pm. PW
2 was at her home. On that day there was a Shiva Puja in their village and her
mother  after  watching  the  Nam Kirtan  came to  her  house  and the  accused
followed her. As her mother opened the door of their house the accused entered
and sat in bed. Usually the accused did not come to their house but on that day
why he came PW 2 didn’t know. The accused started talking and her mother
asked him to leave as it was late. The accused insisted to talk with PW 2. Her
mother told him that PW 2 was in sleep. The accused came out and hide behind
their house. PW 2 wake up and heard sound of stone pelting. She went to see
and  saw the  accused  pelting  stones  towards  their  house.  The father  of  the
accused Krishna Mohan Das after hearing noise came and took back his son. 

9. PW 3 Debola Das deposed that she knew the informant and the accused but
did not know anything about the incident. PW 3 deposed that she heard that
there was a quarrel in between the accused and the informant. PW 3 deposed
that she only knew that much. 

10. PW 4 Alaka Nath deposed that  she knew both sides and were from same
village. The incident took place last year on the night of Shivaratri. PW 4 was at
her house at around 10:30 pm. She heard sound of tin roof from the residence of
the informant. The sound was like stone pelting or hitting. She came to see and
saw quarrel in between the accused and the informant. PW 4 deposed that she
only knew this much.

11. PW 5 Nalin Das deposed that he knew the informant and the accused. PW 5
deposed that he did not know anything about any incident. 

12. Now the essential ingredients of the offence u/s 448 of IPC are-

(i) The complainant was in possession of the property,

(ii) Property consisted of building, tent or vessel used as a human dwelling or a
building used as a place of worship or for custody of property,

(iii) The accused entered into or upon such building, tent or vessel,

(iv)  Having  entered  lawfully  into  such  building,  tent  or  vessel  the  accused
remains there unlawfully, 

(v) His intention was to commit an offence, or intimidate, insult or annoy the
person in possession.

The essential ingredients of the offence u/s 294 of IPC is that the offender has
done any obscene act in any public place or has sung or recited or uttered any
obscene  songs  or  words  in  or  near  any  public  place  and  has  so  caused
annoyance to others.

To attract the provisions of section 506 of IPC prosecution has to establish-



(i) The accused threatened someone with injury to his person, reputation
or property,  or  to the person,  reputation or  property of  another in
whom the former was interested,

(ii) The accused did so with intent to cause alarm to the victim of offence,
(iii) The accused did so to cause the victim to perform any act which he

was not legally bound to.

13. Now from the evidence of the witnesses it is seen PW 3 had heard about the
quarrel  but  did  not  know  anything  about  the  incident.  The  PW  5  was  also
unaware of the incident. Now the PW 1 in the FIR narrated that while she had
been opening the door of her house the accused entered immediately into her
house unauthorized and sat on the bed but in her evidence the PW 1 deposed
that the accused entered while she had been tying strings to her bed and sat on
the bed. It is further seen that the accused was offered beetle nut and when he
was asked to go the accused went out from her residence with anger. So it is
seen that there is no ingredient to hold the accused guilty for an offence u/s 448
of IPC. Again none of the witnesses have not deposed anything to the fact that
accused uttered any obscene words. Though PW 1 deposed that the accused
intimidated  her  but  she  had  not  specifically  stated  the  nature  of  such
intimidation. Moreover none of the witnesses has corroborated the fact that the
accused had intimidated the informant. Hence in absence of any corroboration
and  evidence  I  think  the  accused  cannot  be  held  guilty  for  offences  u/s
448/294/506 of IPC. However the PW 1, PW 2 deposed that after asking the
accused to leave the place he had been hiding himself behind the house of the
informant.  In  the  cross  examination  of  PW  4  Alaka  Nath  the  accused  side
themselves revealed that the PW 4 saw the accused in the court yard of the
informant. So as the PW 1, PW 2 and PW 4 had corroborated the fact that the
accused was in the courtyard of the informant and as it is appeared that the
accused was asked by the informant to leave her compound and he remained
there I found it justified to hold the opinion that the accused committed criminal
trespass into the property of informant. 

14.  So  considering  the  evidence of  the witnesses,  the  exhibited  documents,
relevant laws and other attending facts it is appeared to me that the accused
Hitesh  Das  had  committed  criminal  trespass  into  the  compound  of  the
informant, hence the accused Hitesh Das is convicted for an offence u/s 447 of
IPC.  However the prosecution has not been able to discharge the burden to
prove that Hitesh Das had committed offences punishable u/s 448/294/506 of
IPC hence the accused person is not guilty u/s 448/294/506 of IPC

15.  Considering  the  nature  of  the  offence  and  other  attending  facts  and
circumstances of this case the accused Hitesh Das is convicted for an offence
u/s 447 of IPC.

16.  Now section 4(1) of The Probation of Offenders Act, 1958 says- When any
person is found guilty of having committed an offence not punishable with death
or imprisonment for life and the Court by which the person is found guilty is of
opinion  that,  having  regard  to  the  circumstances  of  the  case  including  the
nature of the offence and the character of the offender, it is expedient to release
him on probation of good conduct, then, notwithstanding anything contained in
any other law for the time being in force, the court may, instead of sentencing



him at once to any punishment that he be released on his entering into a bond,
with  or  without  sureties,  to  appear  and  receive  sentence  when  called  upon
during such period, not exceeding three years, as the Court may direct, and in
the meantime to keep the piece and be of good behavior. In this case at hand
considering the circumstances of the case and the nature of the offence and
circumstances  of  the  case  I  am  not  inclined  to   extend  the  benefit  of  the
aforesaid Act to the convict.

17. I have heard the convict. The convicts stated that he is a young person and
this offence was his first offences hence prayed for showing leniency. Now the
punishment provided for an offence u/s 447 of IPC was imprisonment of either
description for a term which may extend to three months or with fine which may
extend to five hundred rupees, or with both. Now as submitted by the convict
that the offence was his first offence. Since the convict is not habituate criminal
and the offence was committed by him for the first time so I think imposing of
fine instead of imprisonment will be proper in this case. Hence an amount of Rs.
500/- only is imposed upon the convict Hitesh Das as fine. It is further directed
that the Convict shall undergo simple imprisonment of one month in default of
fine.

18. Accordingly the case is disposed of on contest under the following order,

                                                      ORDER

In  view of the evidence of  the witness, the material  available with the case
record and the argument put forwarded by the Learned APP and the learned
advocate for the accused person I am of the opinion that the prosecution has
not been able to discharge its burden to show that the accused is involved with
the  alleged  offence  u/s  448/294/506  of  IPC  hence  he  is  acquitted  from the
aforesaid offences. However the prosecution has been able to establish the case
against  the  accused  person  Hitesh  Das  as  alleged  offences  u/s  447  of  IPC
beyond all reasonable doubt. Hence the accused Hitesh Das is convicted u/s 447
of IPC and is sentenced to pay a fine of Rs. 500/- only. It is further directed that
the Convict shall undergo simple imprisonment of one month in default of fine.
Furnish a free copy of the judgment to the convict immediately. The case is
disposed of on contest accordingly. 

         Given under my hand and seal on this  2nd day of  January 2019 at
Abhayapuri.

Dictated and corrected by me,

          Nayanjyoti Choudhury                                Nayanjyoti Choudhury

Sub- Divisional Judicial Magistrate (M)        Sub- Divisional Judicial Magistrate (M)

                  Abhayapuri                                                  Abhayapuri



                                                    APPENDIX

A Prosecution Exhibits:

Ext. 1- FIR

B Defence  Exhibits:

Nil

C Witnesses Exhibits:

Nil 

D Prosecution Witness:

     PW1- Bijuli Das

               PW 2- Junmoni Das

               PW 3- Debola Das

               PW 4- Alaka Nath

               PW 5- Nalin Das

E Defence Witness:

Nil

F Court Witness:

Nil


