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IN THE COURT OF ADDL. SESSIONS JUDGE (F.T.C.), NORTH

SALMARA, ABHAYAPURI

      Present: Shri P. Bora, A.J.S.

  Addl. Sessions Judge (FTC)

  North Salmara, Abhayapuri

Session Case No. 41(J)/2018
U/S 448/376 I.P.C.

State of Assam
Vs

   Balen Ray  
                                                                           

Appearance

Sri Gautam Choudhury  --------- Ld. Addl. P.P. for the State.

Mr. D.K. Chakraborty  ---------         Ld. Defence Counsel

Charge framed on ..........          15.12.18

Evidence recorded on  --------   28.02.19, 19.03.19, 18.07.19     

Argument heard on -------- 22.07.19

Judgment pronounced on     -------- 31.07.19

J U D G M E N T

1 The case for the prosecution in brief is that  the informant Smti.

Arpana Das lodged an FIR before the officer in charge of  Jogighopa

Police Station alleging inter alia that on 17.10.2016 at about 11:00 A.M,

in her absence the accused person unlawfully entered inside her house

and rapped her daughter aged about 16 years old. It has also been

alleged that on 20.10.2016, while she came to know about the said

fact and on that day at about 11:00 A.M, while she informed about the

said fact to other accused persons, the accused persons rebuked as

well as assaulted both herself and her daughter. Hence the case. 
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2 After receiving the said ejahar the officer in charge of Jogighopa

police station  was pleased to register the same vide Jogighopa P.S

case No. 192/16. The police started investigation. After completion of

the  investigation,  the  investigating  officer  submitted  charge  sheet

against the accused Sri Bolen Ray 448/376 I.P.C. 

3 After  complying  the  provision  of  Section  207 Cr.P.C  the  court

below was pleased to commit the case along with the accused person.

Accordingly the accused person appeared before the court to face the

trial. After perusing and considering all relevant documents referred to

U/S  173  Cr.P.C  and  considering  the  submission  of  Ld.  Counsel  for

prosecution as  well  as  defence  finding  a  prima facie  case  a formal

charges U/S 448/376 IPC framed against the accused person and the

same on being read over and explained to the accused person to which

the accused person pleaded not guilty and claimed to be tried.

4.      To bring home the charge against the accused person in this case

the  prosecution  side  has  adduced  and  examined  as  many  as  8

witnesses including the informant, victim and the investigating officer

of  this  case  but  defence  examined  none.  Accused  person  was

examined  U/S  313  Cr.P.C  and  on  being  so  examined  the  accused

declined to adduce evidence and narrated that false evidence has been

adduced against him. 

5.POINTS FOR DECISION:-

1) Whether  the accused person on 17.10.2016 at  about  11:00 A.M,
committed criminal house trespass by entering in to the house of the
informant and there by committed an offence punishable U/S 448 IPC.

2) Whether the accused person on the  same date, time and place
raped the victim girl and thereby committed an offence punishable U/S
376 IPC.

6.DECISION AND REASONS FOR DECISION:-

I have gone carefully through the entire evidence of the record

and  considered  the  same.  I  have  also  heard  and  considered  the
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argument put forwarded by the Ld. Addl. P. P. for the State as well as

Ld. Counsel for defence.

7.         Mr. Chakraborty, Ld. Counsel for defence argued that in this

case the informant has lodged the FIR, which was registered after a

long period of occurrence, which create a doubt about the authenticity

of the fact as alleged  and hence on this point the benefit should be

given to the defence. 

8.       On this point as raised by Ld. Counsel for denfece I have gone

carefully and considered the materials on record as well as heard and

considered the submissions put forwarded by the Ld. Addl. PP for the

state and Ld. Counsel for defence. After considering the materials on

record  as  well  as  the  submission  the  Ld.  Counsel  concerned  in  its

entirety,  it  appears that  in  this  case the occurrence as  alleged has

taken place on 17.10.2016, in connection with which the FIR, lodged by

the informant, was received and registered by the concerned P.S vide

Jogighopa P.S case No. 192/16 on 01.11.2016. Thus, it appears that the

FIR which was lodged by the informant in connection with this case as

alleged to be taken place on 17.10.2016, was received and registered

by the officer in charge of Jogighopa P.S on 01.11.2016 i.e. after 14

days  of  the  occurrence  as  alleged.  That  apart,  PW-6,  who  is  the

informant of this case in course of her evidence admitted that she has

lodged the FIR after 4 days of the occurrence as alleged. PW-8, the

investigating officer of this case in course of his evidence also admitted

that the fact by stating that the informant of this case has lodged the

FIR after 14 days of the occurrence. Again in this case although it has

been stated  in  the  FIR  that  the  delay  of  lodging  the  FIR  has  been

caused due to hope of social reconciliation but PW-6, the informant in

course of her evidence appears to be completely silent explaining the

cause of delay in lodging the FIR. That apart, the prosecution side has

also not only failed to justify the plea taken in the FIR pertaining to the

fact  that  an attempt for  reconciliation has been made for  amicable

settlement of the matter by the society but also failed to justify the
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ground of delay of registering the FIR by the concerned Police Station

after receiving the FIR. Thus, it is crystal clear that the prosecution side

has totally failed to justify any cogent reason or explanation regarding

the delay of lodging the FIR by the informant as well as the delay of

registering the FIR by the concerned police station,  which obviously

create  doubt  about  the  credibility  and  authenticity  of  the  basic

foundation of the prosecution case and the prosecution side has totally

failed to wipe out the cloud overcasted  both these two points. 

9. In this case the prosecution side has examined the informant

Arpana Das as PW-6 and exhibited the FIR vide Ext. 2 and Ext. 2(1) is

the signature of PW-6, being the informant of this case. 

10.    In course of evidence PW-6, being the informant of this case

clearly stated that she herself has not written the FIR and did not know

the person who has written the FIR. PW-6 further stated that neither

she herself read out the contents of the FIR nor the contents of the FIR

was read over to her by anyone and hence she did not know what has

been written in the FIR. Thus, PW-6, the informant clearly expressed

her ignorance about the fact as alleged in the FIR and in my considered

view such kind of ignorance about the fact as alleged in the FIR on the

part  of  the  informant  definitely  weaken  and  reduced  the  weight,

authenticity and credibility of the FIR, which puts the machinery of law

into motion. Accordingly,  on this point benefit goes to defence. 

11.     PW-6 in course of evidence clearly stated that at the time of the

occurrence she was not present in her house and hence she herself has

not seen the occurrence. That apart, PW-6, who is the informant of this

case has also failed to disclose the source of her information about the

fact as alleged, on the basis of which she has lodged the FIR. 

12.     In this case the prosecution side has examined Sri Ratul Roy and

Sri  Faruk Ahmed as PW-1 and PW-5 respectively.  After perusing and

considering the evidence of above named two witnesses, the evidence

of above named two witnesses appears to be totally not helpful to the

prosecution as both PW-1 and PW-5 in course of their evidence clearly
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stated that they have no knowledge about the case of the prosecution

and both of them in course of evidence clearly stated that they have

not heard anything about the case of the prosecution. 

13. The prosecution side has examined Sri Jiban Jyoti Das as PW-2,

who is completely silent about the case of the prosecution, rather PW-2

in course of evidence stated that about one year back he heard that

the informant of this case has tried to give marriage her daughter with

the accused. Other than this PW-2 is completely silent about the case

of the prosecution.

14. PW-3 Md. Abdul Kalam, who was examined by the prosecution as

one of the seizure witness and exhibited the seizure list vide Ext.1 and

Ext. 1(1) is the signature of PW-3. In course of evidence PW-3 although

stated that about one year back on a day due to his personal reason

while  he  came  to  Jogighopa  police  station,  the  police  personnel  of

Jogghopa police station has taken his signature on a paper, which was

exhibited  by  the  prosecution  vide  Ext.1,  but  in  course  of  cross

examination PW-3 clearly stated that he did not know as to why he has

put his signature on that paper and he put his signature on a white

blank paper. PW-3 also expressed his ignorance about the fact of the

prosecution case. 

15. Like PW-3, the prosecution side has also examined PW-4 Md. Nur

Saheb an another seizure witness and exhibited the signature of PW-4

on Ext.1 vide Ext. 1(2). Like PW-3, PW-4 also stated that about one year

back on a day the police personnel of Jogighopa police station called

him to the police station and taken his signature on a paper, which was

exhibited by the prosecution vide Ext.1. In course of cross examination

PW-4 clearly stated that he has given his signature on a white blank

paper and he did not know as to why the police personnel of Jogighopa

police station has taken his signature on that paper.

16. Thus, the prosecution side has totally failed to prove the seizure

list as none of the seizure witnesses has extend any support to the

prosecution to prove the seizure list.
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17. Now, let us discuss, assess and evaluate the evidentiary value of

the victim, who was examined by the prosecution as PW-7.In course of

evidence PW-7 stated that on 17.10.2016, while her mother has gone

to  Guwahati  and  in  absence  of  her  father  at  about  11:00 A.M,  the

accused  silently  entered  inside  their  house  and  while  she  was

exchanging  her  cloths,  the  accused after  entering  inside  her  room,

closed the door of the room, gagged her mouth by cloth and rapped

her. The prosecution side has exhibited the statement of the victim u/s

164 CrPC, vide Ext. 3 and Ext. 3(1) and Ext. 3(2) are the signatures of

PW-7. In course of cross examination PW-7, the victim clearly stated

that the accused person suddenly entered inside her room while she

was changing her cloths she never make any hue & cry after watching

the accused person. It also reveals from the evidence of PW-7 that prior

to the day of the occurrence the accused person on previous occasion

never came to their house. Now, the question arises as to why or what

is the compelling circumstances which debarred PW-7, the victim to

raise  hue & cry or  making any shout immediately  after  watching a

person, who for the first time came to their house in absence of her

parents and locked the door of her room after entering inside the room,

that  too  while  PW-7,  the  victim  was  changing  her  cloths,  which

obviously check the credibility and create a doubt about the weight

and authenticity of the evidentiary value of PW-7, the victim and the

prosecution side has failed to justify the same. It also reveals from the

evidence of PW-7 that immediately after the occurrence one Ratul Roy,

who was examined by the prosecution as PW-1 came to her room of

their  house  along  with  one  Joshna  Das  and  on  that  occasion  PW-7

informed about the occurrence in detailed. Thus, from the evidence of

PW-7, it appears that immediately after the occurrence she informed

the matter to PW-1, Sri Ratul Roy, but PW-1, Ratul Roy never stated a

single line extending support to oral testimony of PW-7, rather PW-1 in

course of his evidence clearly expressed his ignorance about the fact of

the prosecution case. Again the evidence of PW-7 also appears to be

self  contradictory  as  because  on  one  occasion  she  stated  that
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immediately after the occurrence while PW-1 Ratul Roy and one Joshna

Das, who was not examined by the prosecution came to her room of

their house she informed them about the fact in detailed but in another

occasion  PW-7  stated  that  immediately  after  the  occurrence  she

neither informed her parents nor any other persons.  It  also reveals

from the evidence of PW-7 that after hearing the voice of one Joshna

Das, the accused person has fled away but the prosecution side has

failed to examine said Joshna Das for the reason best known to the

prosecution. It also reveals from the evidence of PW-7 that the house of

one Joshna Das, Rabi Das, Ganesh Das, Monu Das and a Govt. Lower

Primary School, which was opened on the day of occurrence and the

name of the Principal of the said school is Abdul Motin are adjacent to

their  house.  But,  the prosecution  side  has  examined none of  these

available witnesses. 

18. In this case the prosecution side has examined Sri Kumud Ch.

Talukdar  as  PW-8,  the  investigating  officer  of  this  case,  who

investigated  the  case  and  the  prosecution  side  has  exhibited  the

charge-sheet vide Ext. 4 and Ext. 4(1) is the signature of ASI Sri Sanjay

Laskar, through PW-8, which is known to PW-8.

19. In course of evidence PW-8 clearly stated that the occurrence as

alleged  taken  place  on  17.10.2016  in  connection  with  which  the

informant of this case has lodged the FIR on 01.11.2016 i.e. after 14

days  of  the  occurrence,  which  was  received  and  registered  by  the

Jogighopa police station on 01.011.2016. From the evidence of PW-8, it

also reveals that the distance between the place of occurrence and

Jogighopa  police  station  is  about  3  KM  and  there  is  a  good  road

communication between the place of occurrence and Jogighopa police

station. It  also reveals from the evidence of PW-8 that the traveling

distance  between  the  place  of  occurrence  and  the  Jogighpa  police

station by motorcycle and car is about 10 to 15 minutes time. PW-8

also admitted that the cause of delay in lodging the FIR was explained

in the FIR by stating that the delay in lodging FIR has been caused due

to hope of reconciliation by way of public meeting but the said fact was
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never stated by the informant during the course of her statement nor

he collected any evidence pertaining to the fact that in connection with

the  occurrence  as  alleged  there  was  any  public  meeting  was  held

during the course of the investigation of this case. PW-8 also admitted

that  there  was  a  school  and  a  Kali  Mandir  in  front  of  the  place  of

occurrence  and  during  the  investigation  of  this  case  neither  he

examined any teacher, student as well as employee of that school nor

examined any member of office bearer of the committee of the said

Kali Mandir and he has not also examined the neighbouring persons of

the place of occurrence like Rabi Das, Astami Das, Ganesh Das and

Purna Das during the course of his investigation. 

20. The  above  is  the  threadbare  discussion  of  the  evidence  on

record.

21.  After  perusing  and  considering  the  evidence  on  record  in  its

entirely and considering the argument put forwarded by the learned

counsel for the prosecution as well as defence, it appears that in this

case the prosecution side has failed to produce any solid and concrete

evidence against the accused. From the evidence on record it appears

that in this case the prosecution side have not only failed to offer any

just, cogent and satisfactory explanation regarding the cause  of delay

in lodging   the FIR, but at the same time has also failed to justify the

cause of long period of delay in registering the FIR by the concerned

P.S after receiving the FIR. That apart, the evidence of P.W.6, who is the

informant  of  this  case   expressed  her  ignorance  about  the  fact  as

alleged in the FIR, which definitely check the basic foundation i.e. the

FIR on which the whole  prosecution case is  rested upon.  PW-6,  the

informant  has  also  failed  to  disclose  about  the  source  of  her

information on the basis of which the FIR has been lodged by PW-6.

The  evidence  of  PW-7,  the  victim  not  only  appears  to  be  self

contradictory but her evidence also inspire no any corroboration from

the evidence of other witnesses, particularly PW-1, before whom, as

per  evidence  of  PW-7 she  herself  immediately  after  the  occurrence
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informed PW-1 about the occurrence, who arrived in the place of the

occurrence along with one Joshna Das. That apart the evidence of PW-

7, the victim that she raised no any hue & cry at the sudden arrival of

the accused person, who for the first time came to the house of PW-7,

the victim that too in absence of her parents while PW-7 was changing

her cloths and locked the door, which obviously create a doubt about

the factual  contents  of  her  evidence.  Again non-examination of  any

neigbouring witnesses has also weaken the case of the prosecution.

None  of  any  single   independent   witnesses  as  examined  by  the

prosecution in support of its case supplements  any fuel to strengthen

the case of the prosecution. Even the evidence  of victim, inspire no

any  support  or  corroboration  from the  evidence  of  other  witnesses

including   PW-1  and  her  mother  i.e.  PW-6 to  build  up  its  case  as

alleged  against  the  accused.  After  perusing  and  considering  the

evidence on record no any inference can be drawn from the evidence

of any single witness that the accused person is in any way involve in

commission of the offences as alleged. 

22. In  the  ultimate  analyses  on  the  light  of  above  discussion,  it

appears that in this case the prosecution side has failed to produce any

single iota of evidence against the accused person which is sufficient to

fasten the accused person with  the charges as alleged against  him

beyond all reasonable doubt. Thus, in this case the prosecution has not

only failed to operate  the switch of the prosecution case for ignition

but  could  not  even  identify  and point  out  the proper  switch of  the

prosecution  on  the  board   itself  and  hence  the  court  have  no any

alternative  but  to  acquit  the  accused  person  from  the  charges  as

levelled against him.

23. I therefore acquit the accused person from the charges levelled

against him. I also released the accused person from liability of bail

bond and set him at liberty.
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Given under my hand and seal of this court on this 31st  day of

July/ 2019.

Dictated and corrected by me 

Addl Sessions Judge (F.T.C)  Addl.Sessions Judge(F.T.C)

North Salmara, Abhayapuri           North Salmara, Abhayapuri
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APPENDIX

1. Prosecution Exhibits
Exhibit 1 The seizure list
Exhibit 1(1) The signature of PW-3
Exhibit 1(2) The signature of PW-4
Exhibit 1(3) The signature of PW-8

Exhibit 2 The FIR
Exhibit 2(1) The signature of PW-6

Exhibit 3 The statement u/s 164 CrPC
Exhibit 3(1) & 3(2) The signatures of PW-7

Exhibit 4 The Charge-sheet
Exhibit 4(1) The signature of PW-6

2. Material Exhibit by prosecution 

NIL

3. Defence Exhibits NIL

4. Prosecution Witnesses 
5.

PW1 Sri Ratul Ray
PW2 Sri Jiban Jyoti Das
PW3 Md. Abdul Kalam Azad
PW4 Md. Noor Sahed
PW5 Md. Faruk Ahmed
P.W6                       Smti. Arpana Das, the informant
P.W.7                             Smti. Sangita Das
P.W.8                  Sri. Kumud Ch. Talukdar, the I.O

6. Defence Witnesses NIL

7. Court Witnesses NIL       

   Addl.  Sessions  Judge  (F.T.C)

      North Salmara, Abhayapuri.


