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IN THE COURT OF SUB- DIVISIONAL JUDICIAL MAGISTRATE (M) 

                            NORTH SHALMARA, ABHAYAPURI 

                            G.R. No. 335 of 2013 U/S 406/34 of IPC 

                                           State  

       -Vs- 

                                      1. Kuddus Ali   

          S/O- Late Hazarat Ali 

                                      2. Sekendar Ali 

                                      S/O- Late Kazimuddin 

                                      3. Tafazzul Hussain 

                                      S/O- Sona Miah 

                                      All are from village- Kokila, Pt. I 

                                      P.S.- Abhayapuri  

                                     District- Bongaigaon (Assam) 

 …………… Accused 

 

 

  Present: Shri Nayanjyoti Choudhury, A.J.S. 

  For the State: Mrs. S. Barman....Learned APP 

  For accused: Ms. S. Yasmin...Learned advocate 

  Date of Evidence: 20-07-16, 15-12-16, 03-02-17 

  Date of argument: 09-04-19 

  Date of judgment:  22-04-19 

 

J U D G M E N T 

1. Brief fact of the case:-  

2. The prosecution case in brief is that the informant Abdul Aziz on 02-06-13 lodged the 

FIR before I/C, Kokila OP which was forwarded to O/C, Abhayapuri P.S. alleging that on 

02-06-13 at 3 pm at Nambarapara the accused above named committed criminal breach 
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of trust with the sugar dealers of Nambarpara Sakala Samabay Samiti by dishonestly 

misappropriating 6 quintals of sugar which were under their domain and supposed to be 

allotted to the dealers and hence the case. The FIR was registered as Abhayapuri P.S. 

case No. 137/2013 u/s 379/34 of IPC. After investigation police submitted the charge 

sheet u/s 379/34 of IPC against the accused person named above along with another 

accused Alimudin. The accused persons made their appearance and copies of the 

relevant documents were furnished to the accused persons.  On hearing the learned APP, 

learned advocate for the accused and considering the relevant material available with the 

case record it was presumed that there were sufficient grounds for presuming that the 

accused has committed offences punishable u/s 406/34 of IPC, hence charge was 

considered under the aforesaid section against the accused which was read over and 

explained to the accused to which they pleaded not guilty and claimed to be tried. 

Prosecution examined five witnesses and exhibited some documents. At the time of 

evidence the accused Alimuddin expired and the case against him was abated vide order 

dated 10-01-19. The statement of the accused Abdul Kuddus @ Kuddus Ali was recorded 

u/s 313 of Cr.P.C. wherein he denied the prosecution case but the statement of the 

remaining accused persons were not recorded U/S 313 of Cr.P.C. as no incriminating 

material was found against them in the evidence. However the accused have not 

adduced any defense witness.  

3. Points for determination: 

For just and proper adjudication of the case the following points of determinations were 

formulated- 

(a) Whether the accused persons in furtherance of common intention on 02-06-13 at 

3 pm at Nambarapara the accused above named committed criminal breach of 

trust with the sugar dealers of Nambarpara Sakala Samabay Samiti by 

dishonestly misappropriating 6 quintals of sugar which were under their domain 

and supposed to be allotted to the dealers? 

4. I have carefully gone through the case record and perused the entire evidence on 

record both oral and documentary. I have heard the arguments and the submissions 

made by the learned advocates. 

5. Discussion of evidence, decisions and reasons thereof:  

6. The learned A.P.P. appearing for the state has fairly submitted that there are sufficient 

evidence in support of the prosecution case. On the other hand the learned advocate for 

the accused persons has submitted and argued that the prosecution witness has not 

supported the prosecution case and there is no evidence to show that the accused 

person is involved with the alleged offence. The learned advocate for the accused person 

has further submitted that the prosecution has miserably failed to prove the case against 

the accused persons as alleged beyond all reasonable doubt and the accused persons are 

entitled to get acquitted from the charges levelled against them. 

7. In order to sustain the conviction u/s 406 of IPC it must be found that the accused 

dishonestly misappropriated the property entrusted upon him.  

8. In view of the above legal requirement to be proved by evidence under the charges 
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framed against the accused persons, let us look to the evidence on record. 

9. The PW 1 Abdul Aziz who was the informant deposed that he was the informant and 

he knew the accused persons. PW 1 deposed that the accused Abdul Kuddus was his 

brother in law. The accused Alimuddin was his uncle, accused Tafazzul and Sikandar Ali 

were the secretary and the chairman of Nambarpara Samabay Samiti. PW 1 deposed that 

three years ago one day at 3 pm he was going the Kokila Majpara from his residence and 

then he saw the one horse cart was coming from east towards west carrying 12 nos. of 

sugar bags. He saw the cart in front of the residence of Momrej Ali and on being 

interrogated the career told him that he went to attend nature’s call. He on being asked 

told the PW 1 that he has been carrying the bags to the residence of Kuddus dealer. 

During his interrogation the person was looking here and there. PW 1 had doubt and so 

he informed the matter to Kokila Police over telephone. As police approached the cart 

puller fled away with his cart by dropping the bags at that place.  Police took the articles 

to police station and PW 1 went to police station with police and lodged this case. Ext. 1 

was FIR and Ext. 1(1) was his signature. PW 1 deposed that police seized 12 bags of 

sugar and Ext. 2 was seizure list and Ext. 2(2) was his signature. PW 1 deposed that 

police interrogated him. PW 1 in his cross examination admitted that he did not know 

how much of Sugar the accused Kuddus is authorized to receive.     

10. PW 2 Akbar Ali in his evidence deposed that he knew both sides. In the year 2013 

one day he was returning to his home after attending a meeting at Abhayapuri Police 

Station as VDP secretary and saw crowed in front of Kokila OP and Daroga, Kokila OP 

informed him that he had seized sugar from Kuddus. He directed PW 2 to count the 

sugar bags and on counting PW 2 found 12 bags of sugar and the Daroga took his 

signature on a paper. Ext. 2 is seizure list and Ext. 2(2) was his signature. PW 2 heard 

that Kuddus brought the sugar from Chakla Samabay Samiti.   

11. PW 3 Sayed Ali deposed that he knew both sides who were from his village. PW 3 

deposed that in 2013 one day while he was returing home after attending a meeting in 

Abhayapuri P.S. the Daroga of Kokila OP asked him to come to Kokila OP over telephone. 

PW 3 came and saw crowed in front of OP. The I/C Kokila informed the PW 3 that he 

seized sugar of Kuddus from the residence of Momrej Ali. PW 3 saw 12 bags of sugar. 

PW 3 after putting his signature on a paper as per the request of I/C, Kokila returned to 

his residence.   

12.  PW 4 Lal Chan Miya in his evidence deposed that he knew both sides who were from 

his village. In the year 2013 when the PW 4 was in his residence he heard that some 

sugar was recovered in a horse cart. PW 4 went to see and saw that in the residence of 

Momrej the sugar was dropped. Police came and seized the sugar and took the signature 

of PW 4. PW 4 deposed that he did not know whose sugar was that. PW 4 deposed that 

he saw a horse cart and police at that place. PW 5 Monowar Hussain deposed that he 

knew both sides. In 2013 he was the Vice President of Nambarpara Chakla Samabay 

Samiti and one day at 11 am public informed him that there were some illegal act 

regarding sugar in front of the residence of Joynuddin. PW 5 then went to that place with 

Nizamuddin and saw that police came and seized 6 quintols of sugar and took the 

signature of PW 5 in seizure list. Ext. 2 was seizure list and Ext. 2(3) was the signature of 

PW 5.  
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13.  Turning out to the eye account of the occurrence given by PW 1/ informant it is 

noticed that there is no evidence to the fact the accused was involved in the alleged 

offence. The prosecution has not exhibited any document to show the ownership of the 

sugar and how they came to the conclusion that the accused was entrusted with the 

sugar and they had misappropriated the same. There is no evidence to ascertain whether 

the accused was involved to the alleged offence or not.  The I/O was not examined by 

the prosecution. In Kaliram Vs State of Himachal Pradesh [AIR 1973 SC 2773] it was 

observed under “Another golden thread which runs through the web of administration of 

justice in criminal cases is that if two views are possible on the evidence adduced in the 

case one pointing to the guilt of the accused and other to his innocence, the view which 

is favorable to the accused should be adopted”. So keeping in mind the evidence of the 

prosecution witness and other attending facts it is appeared to me that the prosecution 

has not been able to establish the case beyond all reasonable doubt against the accused. 

Hence the accused persons are acquitted from the offences u/s 406/34 of IPC.  

14. The bail bonds for Abdul Kuddus @ Kuddus Ali, Sekendar and Tofazzul Hussain shall 

be in force for six months.   

15. Accordingly the case is disposed of on contest under the following order, 
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5 

 

5 

 

In view of the evidence of the witness, the material available with the 

case record and the argument put forwarded by the Learned A.P.P. and the 

learned counsel for the accused person I am of the opinion that the prosecution 

has failed to establish the case against the accused Abdul Kuddus @ Kuddus Ali, 

Sekendar and Tofazzul Hussain. Hence the accused Abdul Kuddus @ Kuddus Ali, 

Sekendar and Tofazzul Hussain are acquitted. The bail bonds for Abdul Kuddus 

@ Kuddus Ali, Sekendar and Tofazzul Hussain shall be in force for six months. 

The case is disposed of on contest accordingly.  

         Given under my hand and seal on this 22nd day of April 2019 at Abhayapuri. 

 

Dictated and corrected by me, 

 

          Nayanjyoti Choudhury                               Nayanjyoti Choudhury 

Sub- Divisional Judicial Magistrate (M)     Sub- Divisional Judicial Magistrate (M) 

               Abhayapuri                                                  Abhayapuri 

 

 

                                                   

                                                     

 

 

 

 

 

 

 

                                          

 

                                                  APPENDIX 

 

(A) Prosecution Exhibits: 
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Ext. 1- FIR 

Ext. 2- Seizure list 

(B) Defense  Exhibits: 

Nil 

(C) Witnesses Exhibits: 

Nil 

(D) Prosecution Witness: 

      PW1- Abdul Aziz 

               PW 2- Akbar Ali 

               PW 3- Sayed Ali 

               PW 4- Lal Chan Miya 

               PW 5- Monowar Hussain 

(E) Defense Witness: 

Nil  

(F) Court Witness: 

Nil 

 

 

 

 

 


