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HIGH COURT FORM NO. (J) 2

      HEADING OF JUDGMENT IN ORIGINAL SUIT.

District :- Bongaigaon.

      IN THE COURT OF THE CIVIL JUDGE ::: BONGAIGAON.

Present :-  Smti M.C.Bordoloi,
       Civil Judge, 
       Bongaigaon.

              Wednesday, the 10th day of June, 2015.

   Money Suit No. 10 of 2010.

1.  Sri Jayanta Kumar Nath          Plaintiff.
     S/O Sri Bir Kumar Nath.
     resident of Barpara.
     P.O., P.S. & Dist : Bongaigaon.

              
 V E R S U S

1. Sri Mahendra Ray.                               Defendant.
    S/O Unknown
    resident of Barpara near Civil Hospital.
    P.O.,P.S.& Dist : Bongaigaon.

This Suit coming for final hearing on 13.5.2015,

(I) Given date or dates

     in the presence of
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         (2)

Mr H. Das                                              Advocate  for   the  Plaintiff. 

Mr D.C. Nath.                                      Advocate for the Defendant.

 

and  having  stood  for  consideration  to  this  10th day  of 

June, 2015  the Court delivered the following Judgment:-

       

                  M.S. 10/2010.

  ::: J U D G M E N T :::

1. This is a  Suit for realization of Rs. 5,00,000/- (Rupees 

five lakhs) for loss of business and earning.

2.  The  plaintiff's case in brief as unfold  in the plaint is 

adumbrated  hereinunder :

That the plaintiff was the owner and proprietor of a Motor 

Vehicle Repairing Workshop in the name and style of M/S Satyanarayan Motor 

Garage situated at  Barpara Main Road in the district of Bongaigaon and the 

same  was  registered   vide  registration  no.  0219004499  under  the  District 

Industries Center, Government of Assam securing loan and on receipt of ' No 

objection certificate' from the concerned office of Bongaigaon Gaon Panchayat. 

The said motor garage was opened on the land owned by one Bishnu Prasad 

Chakraborty and Aruna Chakraborty on a monthly tenancy since 1998 and that 

the plaintiff to make the said garage fully functional had purchased many tools 
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and machineries etc thereby making an expenditure of Rs. 2 lakhs.  It is the case 

of the plaintiff that he had been pursuing his business activity without break and 

interruption  from  any  quarter  until  2005  and  in  the  2005  the  defendants 

suddenly and illegally entered the premises of his garage without notice and 

caused the demolition of the entire M/S Satyanarayan Motor Garage and also 

took away all  the  goods and other  which were lying inside the  said garage 

thereby causing a financial loss to the tune of Rs. 2 lakhs.  It was the further 

case  of  the  plaintiff  that  after  the  alleged  destruction  of  his  workshop  he 

enquired  after  the  defendant  as  to  the  alleged  illegal  act  and  learned  that 

defendants  have   claimed  to  have  purchased  the  suit  land  on  which  his 

workshop was standing from one Joginder Singh whereupon the plaintiff was 

compelled  to  file  an  ejahar  in  connection  with  the  alleged  act  before  the 

Bongaigaon Police Station which was registered as G.R case no. 438/2005.  It 

was the further case of the plaintiff that trial in the said case commenced and at 

the conclusion of trial  the defendants were found guilty and were convicted 

therein.   It  was  the  further  case  of  the  plaintiff  that  the  plaintiff  had  been 

regularly earning Rs. 10,000/- per month from his workshop and accordingly 

the alleged of destruction has caused loss to his business, his property as well. 

Hence, in the above circumstances, plaintiff has filed the instant suit praying for 

a decree for realization of Rs. 5 lakhs from the defendants jointly and severally 

alongwith cost of the suit

3. Pursuant  to  summons  the  defendants  filed  written 

statement pleading  inter-alia that present suit is not maintainable ; devoid of 

cause of action, bad for mis-joinder of parties,  barred by law of limitation etc. 
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The defendants  while denying the plaintiff's case of ownership of the disputed 

property by Aruna Chakraborty and Bishnu Prasad Chakraborty jointly aver that 

disputed property was only owned by Bishnu Prasad Chakraborty and denied 

that plaintiff was a tenant over the disputed land on monthly rental basis and 

also denied the very existence of M/s Satyanarayan Garage over the disputed 

property.  It is further averred by the defendants that they have purchased the 

disputed  property  through  their  constituted  attorney  from  Bishnu  Prasad 

Chakraborty and took delivery of possession of the vacant disputed land and has 

constructed residential  housed thereafter.   The  defendants further  denied the 

plaintiff's case  of forcible dispossession and also having caused damages and 

financial loss to the tune of Rs. 2 lakhs to the   plaintiff or to have taken away 

equipment from the alleged garage.  The defendants admitting their conviction 

in G.R. Case no. 438/2005 discloses that said case was filed in order to harass to 

them for the plaintiff and his father intended to purchase the disputed property. 

Hence in the above circumstances, the defendants aver that the plaintiff are not 

entitled to  any relief  in  the  suit  and  prays   for  dismissal  of  the   suit  with 

exemplary costs.  

4. Upon  perusal  of  the  pleadings  one  of  my  learned 

predecessor-in-chair  vide  order  dated  9.8.2012  upon  perusal  of  pleadings 

framed the following issues for adjudication :

   

1) Whether there is  cause of action for the suit ?

2) Whether the suit is maintainable in its present form  

and manner ?
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3) Whether the suit is bad for mis-joinder and non-

joinder of parties ?

4 Whether the suit is barred by limitation ?

5)  Whether  the  defendants  in  the  year  2005  illegally,  

forcibly encroached, entered into the motor vehicle 

repairing garage of the plaintiff in their absence has been  

demolished  and  damaged  the  entire  structure  of  the  

workshop and after that taking all the goods, things and 

articles which were lying thereon ?

6) Whether plaintiff has been sustained damage and loss 

of total sum of Rs. 6,00,000/- as lump sump w.e.f the year 

2005 till date ?

        7) Whether the plaintiff is entitled for a decree of 

realization  of  Rs.  5,00,000/-  against  the  defendants  

jointly, individually and severally ?

8) Whether the plaintiff is entitled to get relief as prayed 

for ?

9) To what other relief/reliefs  parties are entitled to.

5.  The plaintiff in order to prove his case examined  one 

witness and  defendant side  also examined one witness. 

6. I  have  heard  the  arguments  advanced  by  the  learned 

counsel of both sides.
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7. My decision  on the above issues so framed alongwith 

reason is given hereinunder :

Discussions, Decision and reasons therefor

8. Issue No.1 :

Issue no.1 relates to the question of whether there  is a 

cause of action for the suit.

Perusal of the plaint discloses that plaintiff has filed the 

instant suit for damages alleging inter-alia that the defendant in the year 2005 

has  caused  demolition  of  his  workshop/garage  by  the  name  and  style  M/S 

Satyanarayan Motor Garage and has caused loss in his earnings.

On  the  other  hand,  the  defendant  denied  the  plaintiff's 

case averred that there was no existence of the alleged garage and that they had 

received vacant possession of the disputed property where the alleged garage 

suit from the original owner and had constructed their residential house thereof. 

From the perusal of the above pleaded case it is seen that 

a substantial issue as to whether there was any garage as alleged belonging to 

the  plaintiff  on  the  disputed  property  at  the  relevant  time  and  whether  the 

defendant has caused demolition thereof, thereby causing loss to the plaintiff as 

alleged, has arisen before this Court which needs adjudication.    Accordingly, 

the rival claims and contentions of the parties have brought to the fore of bundle 

of facts, thereby revealing a presence of cause of action for the suit. 

 

Accordingly this  issue is decided in the affirmative in 

favour  of  the  plaintiff.   However,  whether  the  plaintiff  would  succeed  in 

establishing his cause of action or not would be addressed in the length of the 

judgment. 
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9. Issue No 3  :

The issue no. 3 relates to the question of mis-joinder and 

non-joinder of necessary parties in the suit rendering the suit bad.

                      The defendant in his written statement has averred that 

defendant no.1 Daibaky Ray exercised before the filing of the instant suit and 

hence the suit is bad for mis-joinder and further since the defendant no.1's legal 

heirs has not been substituted the suit is rendered defective.   

Perusal  of  the  case  record in  its  entirety  discloses  that 

vide order dated 18.4.2011 on prayer of the plaintiff the name of defendant no.1 

was allowed to be struck off in view of the death of defendant no.1 in the pre 

suit stage.   Accordingly, the necessary deletion in the plaint was also effected. 

Hence,  in  the  above  circumstances  the  arguments  of  the  defendants  side  in 

respect of mis-joinder of defendant no.1 in the instant suit does not hold water. 

Record reveals that plaintiff had prayed for striking off the  defendant no.1 from 

the plaint and has sought relief against the defendant no.1, that is, Mahendra 

Ray  alleging alleged demolition  of  the  disputed  garage  by  Mahendra  Ray. 

Hence, the question of substitution of the legal heirs of Daibaky Ray does not 

arise.

Plaintiff  has  filed  the  instant  suit  claiming 

damages/compensation  for  the  damage  done  to  his  business, 

property/equipment by the defendants in the year 2005.  It is the plaintiff's case 

that defendant no.1 through  labours has caused demolition of his property and 

he has chosen to seek relief against the alleged perpetrator only.  Accordingly, in 

the  above  circumstances,  when  the  plaintiff  has  filed  the  instant  suit  only 

against the perpetrator at his own discretion, the question of the suit being 
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rendered bad for non-impleading any other is not a sound argument and is not 

sustainable.  In the above circumstances I am constrained to hold that suit is not 

rendered bad for non-joinder of any party. 

 The  issue  is  decided  in  the  negative  in  favour  of  the 

plaintiff. 

10. Issue no.4

The issue no.4 relates to the question whether the suit is 

barred by limitation. 

Plaintiff has filed the instant suit claiming compensation 

from the defendant Mahendra Ray alleging that in the year 2005 the defendant 

alongwith his wife (since deceased)  illegally and forcibly entered his workshop 

named  M/S  Satyanarayan  Motor  Garage  and  without  notice  and  consent 

damaged  and  demolished  the  motor  garage  and  took  away  all  goods  and 

equipments which were lying inside the said garage thereby causing financial 

loss and loss of earnings.  PW 1 Bir Kumar  Nath, the attorney holder of the 

plaintiff reiterated in verbatim the pleaded facts of the plaint.  PW 1 stated that 

in connection of the alleged incident a criminal case was also launched at the 

Bongaigaon police station which was registered as G.R case no. 438/2005.  PW 

1  exhibited  the  case  record  of  G.R  case  no.  438/2005  as  Ext  4  and  also 

identified the ejahar filed by the plaintiff Jayanta Kr Nath against the present 

defendant  being Ext 4(1).  PW 1 further exhibited Ext 1 being the General 

power of attorney executed by the  plaintiff  in his  favour.   Perusal  of Ext  1 

discloses that same was a general power of attorney executed by the plaintiff in 

favour  of   PW 1  whereby  he  was  empowered  to  executant  and  prosecute 

Money Suit and that had confirmed that the PW 1 is well versed with the facts 

of the case.
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Execution  of  Ext  1  is  not  disputed  though  the  form 

thereof is disputed.  PW 1 attorney holder has exhibited Ext 4 being the case 

record of G.R. Case no. 438/2005.  Perusal of the Ext 4(1) which is the ejahar 

discloses that the alleged incident is said to have taken place on 19.11.2005 at 

about 9.00 A.M.

Learned counsel  for  the  plaintiff  submits  that  cause  of 

action for the instant suit has arisen only after completion of trial and passed of 

the judgment on 6.1.2009 which commenced with the filing of the ejahar, that 

is, Ext 4(1).  Hence, the instant case is within time.

Controverting the above submission, learned counsel for 

the  defendant  submits  that  plaintiff  has  sought  for  damages/compensation 

alleging  wrongful  doings  by  the  defendant  party  in  2005.   By  stretch  of 

imagination cause of action for alleged wrong acts of the defendant could be 

connected to the date of passing of the judgment in the criminal case and hence 

the instant case being hopelessly barred by limitation is to be dismissed.  

Heard.

Perusal of the plaint again as well as evidence of PW 1 

discloses that plaintiff though has stated that alleged incident of demolition  of 

his workshop took place in 2005 but by clever drafting had stressed the cause of 

action to the date of passing of the judgment in the criminal case which was 

started on the basis of the allegation of the alleged act to demolish.  It must be 

borne in mind that criminal liability and civil liability are two distinct matters 

and the judgment of the criminal Court will not have binding effect on a single 

suit.   A criminal  offence  may  not  be  proved  if  it  fails   of  proof  beyond 

reasonable doubt  while a civil wrong could be established even on the basis of 
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preponderance of probability.  The judgment of the criminal Court will not give 

a fresh cause of action for the claiming damages when damages so claimed is 

related  back   to  the  date  of  actual  occurrence  which  in  the  instant  case 

admittedly took place in the year 2005.

The  Limitation  Act  1963 do  not  provide  for  a  specific 

period withing which a suit claiming damages for wrong done by a party viz 

destruction, loss of business etc is caused.  Hence, the residuary articles   being 

113 will find attraction.   Article 113 of the Limitation Act provides for a period 

of 3 years as the period of limitation for bring about the suit, to be reckoned 

from the date on which the right to sue as accrued. In the instant case ex facie 

the  right  to  sue  has  accrued on the  date  of  alleged destruction,  that  is,   on 

9.11.2005 but the instant suit is filed  on 23.11.2010, that is,  beyond the period 

of 3 years. Accordingly.   In the above circumstances, I am constrained to hold 

that the instant suit for compensation  is hopelessly barred by limitation and the 

same could not be brought within limitation by giving a new cause of action.

Accordingly,  the  issue  is  decided  in  the  affirmative 

against the plaintiff.

11. Issue no.2

Issue no.2 relates to the question of maintainability of the 

suit in the present form and manner.

In view of my decision in issue no.4 I am but to hold that 

the plaintiff's suit being time barred is not maintainable.

The issue is decided in the negative against the plaintiff. 
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12. Issue no.5 and 6

Issue no.5 and 6 are addressed together for the sake of 

convenience the same being inter-twined.

Issue no.5 centres around the question whether in the year 

2005 the defendants illegally, forcibly entered into the motor vehicle repairing 

garage of the plaintiff in their absence and demolished the workshop and took 

away all goods which were lying thereon while issue no.6 relates to the question 

whether the plaintiff sustained damages and loss to the tune of Rs. 6 lakhs with 

effect from 2005 till date.

PW 1 in his cross-examination discloses that the alleged 

motor garage was situated in the land belonging to Bishnu Prasad  Chakraborty 

but he has not filed any document in respect of the ownership of said  Bishnu 

Prasad   Chakraborty  in  the  instant  case  nor  he  had  submitted  any  tenancy 

document  in  the  instant  case.   PW 1  admitted  that  the  disputed  land  was 

purchased  by  the  defendant  and  his  wife  from  the  attorney  holder  of 

BishnuPrasad  Chakraborty.   PW 1  further  reveals  that  in  the  criminal  case 

police had caused seizure of only one cash memo but he has not submitted the 

seizure list in the instant case.  PW 1 also admitted that he had not submitted 

any cash memo of the alleged machineries purchased.  Perusal of the evidence 

of PW 1 discloses that plaintiff has failed to exhibit  the land documents over 

which the alleged garage has claimed to be situated nor he has exhibited the 

tenancy agreement  between the  plaintiff  and the  original  owner.   PW 1 has 

exhibited Ext 5 being a permanent registration certificate, attested xerox copy 

whereof in respect of proprietorship of the plaintiff. The said Ext 5 has not been 

proved by calling the official records.  There is no record to show that the 
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alleged garage/workshop was situated on the disputed property at the relevant 

time.  Plaintiff has failed to adduce the evidence of any witness who  could have 

decided about the existence of alleged garage more so when the existence of the 

said garage on the disputed land is denied.  Plaintiff has failed to discharge its 

initial burden of proving of the presence of the alleged garage on the disputed 

land.  Further more plaintiff by non-production of the cash payment vouchers of 

the alleged machineries in his workshop.  It is averred by the plaintiff that the 

alleged act of demolishing took place in the day light. 

Such an alleged act of demolishing is an event and could 

have been witnessed by all neighbours or even passerby but plaintiff failed to 

bring any such witness who had witnessed the said event.  Hence, in the above 

circumstances, the plaintiff being unable to discharge his burden and shift the 

onus to the defendant failed to prove that the defendants damaged his motor 

garage and caused financial loss.  The mere averment that he sustained loss will 

not suffice, same not being substantiated by any documentary evidence.  

Accordingly,  the  requirement  of  which  is  very  much 

necessary especially in a suit for damages of the instant kind. 

In  view  of  the  above  discussion  I  am  constrained  to 

decide the issues in the negative against the plaintiff.  

In  view of  the  above  discussions,  the  plaintiff's  suit  is 

dismissed on contest with costs. 

13. Issue no. 7, 8 and 9

Issue no. 7, 8 and 9 relates to the question of entitlement 

of the plaintiff to the reliefs in the suit. 

Contd...



(13)

In  view  of  my  decision  in  issue  2,  4,  5  and  6  I  am 

constrained to hold that the plaintiff is not entitled to any relief as prayed for.

The  issues  are  decided  in  the  negative  against  the 

plaintiff. 

14. O     R   D   E    R

Considering the above discussions, the plaintiff's suit is 

dismissed  on  contest with costs.

15. Draw up the decree accordingly. 

Given under my hand and the seal of this Court on the 

10th day of May, 2015.

             ( M.C.Bordoloi)
              CIVIL JUDGE,
              BONGAIGAON.

Dictated and corrected by me,

 (M.C. Bordoloi )
 Civil Judge, 
 Bongaigaon.


