
  Misc. (J) 39/2016.

             O R D E R

1.3.2017.  The present Misc.(J) case is registered on a petition filed 

by the petitioner under Section 5 of the Limitation Act praying for condoning 

the delay which had occurred in preferring the appeal.

It  is  the  petitioner's  case  that  Learned  Munsiff  North 

Salmara Abhayapuri in Misc.(J) case No. 18/2008 passed order dated 20.6.2016 

which the petitioner intents to impugned  in the appeal.  It is further case  of the 

petitioner that after the passage of the order on 20.6.2016, the copy application 

was  made  on  24.6.2016  and  consequent  to  notification  dated  24.6.2016  for 

supplying stamp and folios the same were supplied on 8.7.2016 and the copy 

was received on 11.7.2016.  Petitioner further avers that the appeal ought to 

have  been  filed  thereafter  on  20.7.2016,  but  the  petitioner  having  being 

suffering from illness from 20.7.2016 to 16.82016, could not meet his engaged 

counsel  on  time  and  could  only  hand  over  the  brief  of  the  case  on 

16.8.2016,whereafter on the day next the appeal memo along with the instant 

application for condonation of delay had been filed.  The petitioner prays for 

allowing the instant petition for enabling him to prefer an appeal, against the 

order, by which he is highly aggrieved.

Notices  were  directed  upon  the  opposite  parties,  who 

entered  appearance  and  filed  their  written  objection  against  the  petitioner's 

prayer  for  condonation  of  delay.   The  opposite  party  primarily  resisted  the 

petitioner's prayer on the ground that the delay that has occasioned has not been 

property  explained  and  the  medical  certificate  annexed  to  the  condonation 

application is a procured one, as there was no reference of the hospital reference 
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No. etc. and that the petitioner being  negligent the petition is not liable to be 

allowed.  Opposite party prays for dismissal of the petition.       

Heard both sides.

Perused the documents filed alongwith the petition.

Learned  counsel  for  the  petitioner  submits  that  the 

petitioner was suffering from severe back pain and swelling of the back which 

prevented him from approaching the Court within time.  Learned counsel points 

out, that the medical certificate annexed to the present application is gien by a 

registered practitioners and is a genuine one and submits that a fair chance be 

given to the petitioner, to impugne the order by which he is aggrieved. 

On  the  other  hand,   Learned  counsel  for  the  opposite 

party urges, that the petition is liable to be rejected with costs, as the delay had 

not been properly explained. 

Perused the case record.  Perused also the guidelines of 

the Hon'ble Supreme Court in respect of disposing a petition for condonation of 

delay as laid down in the case of Collector, Land Acquisition, Anantnag & Anr. 

Vs. Mst. Katiji & ors. : AIR 1987 SC 1353.   Their lordship in Mustt. Katiji 

(supra) held as hereinunder:-

“The  legislature  has  conferred  the  power  to  condone 

delay by enacting Section 5 of the Indian limitation Act of 1963 in order to 

enable the Courts to do substantial justice to parties by disposing of matters on 

merits.   The  expression  “sufficient  cause”  employed  by  the  legislature  is 

adequately elastic to enable the Court to apply the law in a meaningful manner 

which subserves the ends of justice that being the life-purpose for the existence 

of the institution of Courts.  It is common knowledge that this Court has been 
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making a justifiably liberal approach in matters instituted in this Court.  But the 

message does not appear to have percolated down to all the other courts in the 

hierarchy.  And such a liberal approach is adopted on principle as it is realized 

that :

(1)  Ordinarily  a  litigant  does  not  stand  to  benefit  by 

lodging an appeal late.

(2) Refusing to condone delay can result in a meritorious 

matter  being  thrown  out  at  the  very  threshold  and  cause  of  justice  being 

defeated.  As against this when delay is condoned the highest that can happen is 

that a cause would be decided on merits after hearing the parties.

(3) “Every day's delay must be explained” does not mean 

that a pedantic approach should be made.  Why not every hour's delay, every 

second's delay ?  The doctrine must be applied in a rational common sense 

pragmatic manner.

(4) When substantial justice and technical considerations 

are pitted against each other, cause of substantial justice deserves to be preferred 

for the other side cannot claim to have vested right  in  injustice  being done 

because of a non-deliberate delay.

(5)  There  is  no  presumption  that  delay  is  occasioned 

deliberately, or on account of culpable negligence, or on account of malafides. 

A litigant does not stand to benefit by resorting to delay.   In fact  he runs a 

serious risk. 

(6) It must be grasped that judiciary is respected not on 

account of its power to legalize injustice on technical grounds but because it is 

capable of removing injustice and is expected to do so.”
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Perusal  the  guidelines  in  the  decision  of  Mustt  Katiji 

(supra)  discloses  that  when  a  Court  is  in  seisin   of  an  application  for 

condonation of delay, the Court is to adopt a liberal approach and not a pedantic 

approach.  When hyper technicalities are pitted along with cause for advancing 

justice, the cause for justice should receive precedence.  

In the instant case it has been pleaded by the petitioner 

that he was suffering from severe back pain and swelling of the back which 

prevented him from approaching the Court on time.  To that effect a medical 

certificate has also been submitted.  The opposite party though had objected to 

the genuineness of the medical certificate, but failed to show that the same was 

a procured one.  The medical certificate bore the name of the petitioner and also 

the seal and signature of the concerned doctor.  The certificate being given on 

the doctor's own letter head inspires confidence.  On the other hand the medical 

officer's lack of knowledge or the jurisdiction to issue the medical certificate 

could not be substantiated by the opposite party.   Mere non-maintaining of a 

reference number in the certificate would not indicates that same is not genuine. 

Situated thus, the medical certificate submitted cannot be 

brushed aside.  

Further, considering that the petitioner has been able to 

show grounds for his inability to approach Court on time, I am of the considered 

opinion that the petitioner being genuinely aggrieved as he seeks to impugne the 

order, he would not set back idle and let time fly, at his own risk, had he not 

been prevented by some compelling situation.  Hence considering the guidelines 

of the Hon'ble Supreme Court in the decision supra and further considering that 

a chance ought to be given to the petitioner to present his grievances.  I am of 
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the measured opinion that the delay which had occasioned can be condoned, but 

I do so, with  a cost of Rs. 2,000/- (Rs. Two thousand) only.

Misc(J)   case  is  allowed  on  contest  with  costs  of  Rs. 

2,000/- (Rs. Two thousand)only.  

As dictated.


