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16.2.2017.

Today is fixed for orders in the instant Misc.(J) case.

Perused the case record.

Learned counsel for the opposite  party was not present 

for hearing on the last  date fixed, whereupon liberty was granted vide order 

dated 4.2.2017 to place his submissions on record on or before the next date 

fixed.

Learned counsel for the opposite party is present today. 

The  opposite  parties  today filed  petition  bearing  No.  403/17  U/S  151  CPC 

praying for acceptance of their written objection on record, with a further liberty 

of  being  heard.   Accompanying the  petition  is  the  written  objection  of  the 

opposite parties.

Learned counsel for the opposite party submits that  the 

written objection could not be filed on the date fixed as the opposite parties No. 

1 and 2 were down with illness and opposite party No. 3 was occupied in the 

treatment of the opposite party Nos. 1 and 2 and also as the opposite parties 

were out of station.  Learned counsel submits that the opposite parties' written 

objection may be accepted and that he be heard accordingly.

Seen the written objection filed along with petition.  Copy 

of the petition No. 403/17 is  received by the other side.

Heard both sides.

Learned counsel for the opposite party did not raise any 

objection.  On the other land learned counsel for the petitioner urges that the 

written objection be accepted on record.
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Perused the case record.

Heard.

Perusal  of  the  case  record  discloses  that  the  opposite 

parties were granted several opportunities to file their written objection against 

the  petitioners'  prayer  but  the  opposite  parties failed to  take  steps for  filing 

written objection and instead on the  date fixed, the opposite parties moved a 

petition for adjournment on the ground of old age ailment of opposite party No. 

1 and 2 and opposite party No. 3's pre-occupation in the treatment of opposite 

party No. 1 and 2, which petition was rejected and case was directed to proceed 

in absence of the opposite parties' written objection.  Perusal of the petition at 

hand discloses that the petitioners even today have averred that opposite party 

No. 1 and 2 were ailing and opposite party No. 3 was occupied in the treatment 

of opposite party No. 1 and 2.  Non-appearance of the other opposite parties and 

non-filing of written objection by the other opposite parties on the fixed date 

had not been accounted for.  There is no supporting document in support of the 

ailment of opposite party Nos. 1 and 2.  Accordingly the ground shown vide the 

petition does not inspire confidence.  I am not inclined to allow the petitioner's 

prayer therefore.  

Prayer is rejected.

Further in view of the already liberty granted vide order 

dated 4.2.2017, to the opposite parties' learned counsel, prayer for being heard 

made vide the present petition is uncalled for.

Accordingly  learned counsel  for  the  opposite  parties  is 

heard today.

Learned counsel for the opposite party submits that 
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opposite parties are not in a position to raise permanent construction over the 

suit land nor they intend to sell the suit land.  Hence for preservation of the suit 

property,  if  the Court  deems fit,  the opposite  parties may be injuncted from 

raising  permanent  construction  over  the  suit  land  and  from  making  any 

alienation, in respect of the suit land.

Learned counsel for the petitioner pressing the injunction 

petition,  prays  for  an  injunctive  relief  against  the  opposite  parties  for 

restraining them from raising any further construction  over the suit land.

Heard both sides.  

With the following order the Misc.(J) is proposed to be 

disposed of.

Petitioners Jinnat Ali and Salamuddin filed petition under 

Order 39 Rule 1 and 2 read with Section 151 CPC praying for restraining the 

opposite  parties from making any constructions over the  suit  land and from 

planting any crops over the suit land till disposal of the main suit.

It  is  the  petitioner's  case,that  the  schedule  A properties 

was originally owned by Sahabul Sheikh and that on the death of Kashiruddin 

Sheikh, all the scheduled properties belonging to Kashiruddin Sheikh including 

the schedule A lands were partitioned and the A scheduled properties fell into 

the  share of the  petitioner and that  the petitioners have been possessing the 

scheduled  lands,  by  cultivating  various  seasonal  crops  thereon  without  any 

interference from any quarters till 15/16 June 2016, when the opposite parties 

trespassed into the schedule A land and constructed temporary house with RCC 

pillars and CI sheets thereon. 

The petitioner avers that the suit land being fertile they 

have been cultivating thereon and have been raising their families from the 
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income therefrom but  the  alleged act  of  occupation  of  the  suit  land  by the 

opposite  parties illegally have caused much prejudice to  them for which the 

opposite parties are required to be restrained.

Upon motion, this Court deemed it fit to issue show-cause 

notice to the opposite parties, to show-cause as to why the prayer for injunction 

may shall not be granted.  

The opposite parties though entered appearance but failed 

to file their written objection despite availing opportunity, owing to which their 

written objection could not accepted on record.  

It  is  well  settled  that  a  party  seeking  the  relief  of 

injunction has to prove the existence of  three cardinal principles viz presence of 

prima-facie case, balance of inconvenience, irreparable loss and injury, in his or 

her case.  The presence of the three cardinal principles only would entitle the 

petitioner to the relief.  Now, let me scrutinize the petitioner's case  in the light 

of the aforesaid cardinal principles. 

 Petitioners'  stake claim over the suit  land by virtue of 

inheritance  through one  Kashiruddin  Sheikh.   The  petitioner  claims to  have 

been in possession of the scheduled property by cultivating thereon, peacefully 

until June 2016.  On the other hand the opposite parties claim the suit land to be 

under  the  possession  of  opposite  party  No.  1  since  2.5.2013.   Defendants 

contends  to  be  in  continuous  possession  of  the  suit  land  contrary  to  the 

petitioners' claim of possession, throughout until been dispossessed. The prima-

facie issue as to who is the rightful owner  in respect of the suit land and who 

has the basis on possessing the suit  land has arisen for consideration of the 

Court.  A prima-facie case for trial is disclosed thereby.  

Petitioners claim the suit property as their inherited 
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property.  But admittedly the opposite parties are in possession of the suit land. 

Hence  the  apprehension   of  the  petitioners  that  the  opposite  parties  might 

damage waste destroy the suit property is not unfounded, considering that the 

opposite parties are in possession of the same.  A prima-facie case for injunction 

is also disclosed.  

Further if the opposite parties who are in possession of 

the suit  land are allowed to raise construction over the suit  land,  there is a 

possibility of change in the  suit lands' nature and feature.  If the petitioners' 

cause succeed and if permanent construction have already been raised, it would 

caused greater prejudice to them.  But if the opposite parties are injuncted at this 

stage from raising permanent constructions over the suit land they would not be 

put  to  inconvenience  as  they  are  already in  possession  of  the  suit  land,  by 

raising temporary construction and are enjoying the benefits of the suit land.  

If the petitioners cause fails the opposite parties would be 

able  to  raise  construction then,  and they would not be put to  inconvenience 

considering that they are enjoying the suit land presently.  Nor any irreparable 

loss would ensue.  Hence considering above and the fair submissions of the 

learned counsel for the opposite party, I am of the measured opinion that the 

relief of injunction may be granted.  The opposite parties are hereby injuncted to 

raise permanent construction  over the suit land until disposal of the main suit 

and  are  further  injuncted  to  make  third  party  interest  in  the  suit  land  until 

disposal of the main suit.

Misc (J) case is allowed accordingly.

Case is disposed of. 

 

As  dictated.


