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HIGH COURT FORM NO. (J) 2

      HEADING OF JUDGMENT IN ORIGINAL SUIT.

District :- Bongaigaon.

      IN THE COURT OF THE CIVIL JUDGE ::: BONGAIGAON.

Present :-  Smti M.C.Bordoloi,
       Civil Judge, 
       Bongaigaon.

           Thursday  the 21st day of May, 2015.

            Money Appeal  No. 1 of 2014.

1.  Md Anowar Ali.     Plaintiff.
     S/O Md Malek Ali.
    R/O Village Daukijhar, Simlaguri.
    P.O.,P.S. & Dist - Bongaigaon.

              
V E R S U S

1. Md Abu Sama Ahmed.
S/O Late Omar Ali Ahmed.
R/O of village  Daukijhar, Simlaguri. Defendant.
 P.O.,P.S. & Dist - Bongaigaon.

This Suit coming for final hearing on 25.3.2015,23.4.2015.
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(I) Given date or dates

     in the presence of

Mr H. Das                                         Advocate  for   the  Plaintiff. 

Mr R. N. Das.                                   Advocate for the Defendant.

 

and having stood for consideration to this on the 21st day 

of May, 2015  the Court delivered the following Judgment:-

   M.A. 1/2014

::: J U D G M E N T :::

1. Challenge in this appeal is made to the judgment dated 

31.3.2014  and  decree  dated  3.4.2014  passed  by  the  learned  Munsiff, 

Bongaigaon in Money Suit  no. 5/2011 whereby and whereunder the learned 

Munsiff, Bongaigaon had dismissed the suit of the plaintiff on contest without 

cost. 

2. Being aggrieved by the judgment aforesaid the plaintiff in 

Money Suit no. 5/2011 preferred the appeal assailing the judgment on the below 

mentioned grounds amongst others. 

G  R  O  U  N  D  S

1) That the judgment and decree passed by the learned 

Munsiff, Bongaigaon is bad in law. 

2)  That  the  learned  Munsiff,  Bongaigaon  failed  to 

appreciate the evidence on record in the proper perspective and arrived at  a 

wrong finding thereby causing misicarriage of justice. 
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3)  That  the  learned  trial  Court  failed  to  apply  her 

judicious mind in deciding the issues and arrived at a wrong finding.

4) That the learned trial Court while deciding the issue 

no.4 failed to appreciate the fact that the suit for malicious prosecution would 

lie  against  the  person  who  was  instrumental  in  setting  the  criminal  law  in 

motion and to hold that the defendant being the informant had set the criminal 

law in motion against the plaintiff and thereby failed  to  decide the issue no.4 in 

favour of the plaintiff/appellant.

5) That the learned trial Court failed to appreciate the fact 

that  the  charge  against  the  plaintiff/appellant  was  brought  on  the  basis  of 

hearsay  evidence  which  itself  is  a  malicious  act  on  the  part  of  the 

defendant/respondent. 

6) That the learned trial Court over looked the evidence of 

PW 3 who  testified  in  respect  of  convening  of  'mel'  at  the  village  and  the 

testimony that defendant/respondent did not abide by the decision of the 'mel' 

and in turn acted maliciously without reasonable cause to lodge the ejahar.

7) That the learned trial Court erred in deciding issue no.3 

holding that the Investigating Officer is a necessary party as no relief had been 

sought against the Investigating Officer.

8) That the judgment passed is not sustainable in law and 

is liable to be set aside.

3. Upon  receipt  of  the  memo  of  appeal  containing  the 

aforesaid grounds, one of my learned predecessor-in-chair while admitting the 
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appeal, requisitioned the case record of Money Suit no. 5/2011 from the Court 

of the learned Munsiff, Bongaigaon. 

4. Upon receipt of the case record of Money Suit no. 5/2011 

the same was perused at length and submission of the learned counsels of both 

sides heard.

5. For disposal of the present appeal it will be worth while 

to state the fact leading to the present appeal, which I proceed to do so.

 Plaintiff's case   

6.  The  plaintiff filed Money Suit no. 5/2011 in the Court of 

learned Munsiff, Bongaigaon on 16.8.2011 seeking damages and compensation 

to the tune of Rs. 1,25,000/- alongwith interest @ 12% per annum from the date 

of filing of the suit till realization.  It was the case of the plaintiff that he was a 

resident of Daukijhar, Simlaguri under Bongaigaon district since the time of his 

fore fathers and had been earning  his livelihood  pursuing agricultural activities 

with dignity and that he had  been  able to maintain reputation in society, while 

the defendant  allegedly  was a quarrel some person, always on the look out, to 

derogate the prestige of the plaintiff's family in society.  It was alleged by the 

plaintiff that the defendant in order to harass the plaintiff, filed an ejahar  before 

the  North Bongaigaon P.P on 16.1.2010 alleging that  on 13.1.2010 at  about 

11.30 A.M the plaintiff committed unnatural intercourse with a cow, belonging 

to the defendant which was grazing near the pond, upon receipt of the alleged 

information  from  Abdulla  and  Nausad  Ali.   It  was  the  further  case  of  the 

plaintiff that consequent to the ejahar police arrested him and forwarded him to 

judicial custody wherein he had to remain for a period of 52 days until being 

enlarged on bail.  It was also averred by the plaintiff that on completion of 
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investigation,  charge  sheet  was  laid  against  him  and  he  faced  trial  and  on 

completion  of  trial,  the  learned  Chief  Judicial  Magistrate,  Bongaigaon  vide 

order dated 12.7.2011 acquitted him. The plaintiff averred that the defendant 

after  institution  of  the  said  case  falsely  acted  maliciously  and  without 

reasonable and probable cause to tarnish the image of the plaintiff due to his 

grudge.  It was further averred that plaintiff suffered irreparable loss and injury 

due  to  the  lodging  of  the  said  criminal  case  for  which  he  is  entitled  to 

compensation  from  the  defendant  and  accordingly  prayed  for  decree  as 

aforesaid.  

Defendant's case

7. The  defendant  upon  receipt  of  summons  entered 

appearance and filed his written statement wherein he pleaded  inter-alia that 

plaintiff's suit is devoid of action, was not maintainable, was bad for non-joinder 

of parties etc.  The defendant while denying the plaintiff's allegation of him 

being a quarrel some person averred that the plaintiff was given the benefit of 

doubt  and  was  not  given  a  clean  acquittal  by  the  learned  Chief  Judicial 

Magistrate,  Bongaigaon.   The  defendant  also  denied  having  influenced  the 

Investigating agency and to have acted maliciously  and without reasonable and 

probable cause in lodging the FIR against  the plaintiff.   The defendant also 

denied  the  plaintiff's  case  of  grudge  against  him  and  also  denied  having 

launched the prosecution with an oblique motive. 

8. Upon  perusal  of  the  pleadings  and  having  heard  the 

learned counsels of both sides the learned Munsiff,  Bongaigaon  framed the 

following issues for adjudication --
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1) Whether there is  cause of action for the suit ?

2) Whether the suit is maintainable  ?

3) Whether the suit is bad for non joinder of necessary  

parties ?

4) Whether the prosecution launched against the plaintiff 

in GR case  no.  21/2010  (Bongaigaon  P.S   case  no.  

12/2010 ) was malicious and without any reasonable and 

probable cause ? 

5) Whether the   plaintiff is entitled to get the decree as  

prayed  for ?

6) To what other relief the plaintiff is  entitled ?

9. After having heard the learned counsels of both sides and 

after perusal of the case record in its entirety the learned Munsiff, Bongaigaon 

passed  the  judgment  dated  31.3.2014  in  Money  Suit  no.  5/2011  which  is 

impugned in the instant appeal.  

10.  The learned counsel for the appellant urging the grounds 

taken up in the memo of appeal submitted in full force that the judgment of the 

learned  trial  Court  is  not  sustainable  and  warrants  interference  from  this 

appellate Court as the learned Munsiff failed to appreciate the evidence in the 

proper perspective and ignored the fact that the defendant was instrumental in 

setting the criminal law into motion.  
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11. Controverting the above submission learned counsel for 

the  respondent  side  submitted that  the  judgment  passed by the  learned trial 

Court is a sound judgment in law wherein the learned trial Court had discussed 

the provisions of law in great detail. 

12. Heard both sides.  Perused the case record.

13. The  only  point  for  determination  in  the  instant  appeal 

therefore is :

I) Whether the judgment passed by the learned trial Court  

in Money Suit no. 5/2011 is sustainable in law and facts 

or whether it requires interference ?

14. My decision on the aforesaid point  is as follows :

Discussions, Decision and reasons there for

Now having heard the learned counsels of both sides and 

having gathered the plaintiff's case and the defendant's case, now let me peruse 

the finding  given by the learned trial Court issue wise alongwith grounds taken 

up in the memo of appeal. 

15. Issue No.1 :

Issue no.1 relates to the existence of cause of action for 

the suit. 

The learned  Munsiff, Bongaigaon decided the issue no.1 

in favour of the plaintiff holding that there was cause of action for filing the 
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suit.   To ascertain the correctness of the findings, let me peruse the case record 

of Money Suit no. 5/2011. 

 Perusal of the plaint discloses that plaintiff had brought 

about  a  suit  for  compensation  against  the  defendant  alleging  malicious 

prosecution.  It was the case of the plaintiff that defendant had lodged a false 

case against  him alleging the commission of an unnatural  act  of intercourse 

with a cow, out of malice and to malign his image in society for which he had 

suffered tremendous loss both in terms of money and reputation and for which 

he was entitled to claim compensation from the defendant.  Plaintiff averred that 

the  criminal  case  launched,  ended  in  his  acquittal  and  accordingly  he  was 

entitled to claim damages.  

Defendant,  on the other hand, claimed that on receipt of 

information about the alleged unnatural act of the plaintiff upon his cow, he was 

compelled him to lodge the FIR against the plaintiff and that the lodging of the 

FIR  was  not  triggered  by  any  malice  or  to  vent  grudge  against  plaintiff. 

Defendant denied the plaintiff's case in its entirety and averred that the plaintiff 

was  only  given  the  benefit  of  doubt  and  hence  he  is  not  entitled  to  any 

compensation as claimed.  

The  aforesaid  rival  claims  and  contentions  of  either 

parties disclosed that ta substantial issue requiring  adjudication by the Court of 

law has been raised. Contentions of the parties constituted a bundle of facts ;  in 

fact,  from the perusal of the pleadings, it is disclosed that infraction of right 

with  the right itself have been pleaded by the plaintiff which was required to be 
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proved  in order to secure  a right to judgment in his favour.  Accordingly, I am 

not hesitant to hold that the rival claims and contentions of the parties had given 

rise to cause of action for filing the suit.  

However,  whether  the  cause  of  action  could  be 

established or not would be decided during the length of the judgment.  The 

decision of the learned trial Court was correctly arrived at and I concur with  the 

finding of the learned trial Court in respect of the issue no.1. 

16. Issue No.2 :

The issue no.2 relates to the question of maintainability of 

the suit . 

 The learned trial  Court  while  deciding the instant issue 

also addressed issue no.3 together and found that the plaintiff's  suit  was not 

maintainable on the ground of non-joinder of necessary parties.   However, I 

propose to  address the two issues and the correctness of the finding thereto 

individually. 

Perusal  of  the  written  statement  of  the  defendants 

disclosed that defendant had raised the plea of non-maintainability  but failed to 

state on which ground the suit is rendered non-maintainable. The instant suit is 

one for damages alleging malicious prosecution. Civil Court is the appropriate 

forum for seeking the aforesaid relief against  malicious prosecution.  Further 

there  is nothing on record to  show that suit  is otherwise barred by any law 

prevalent in the land or under section 9 of the Code of Civil Procedure.  Hence 

in the above circumstances, I am but to hold that suit is maintainable and the 

issue is accordingly decided in favour of the plaintiff. 
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The finding of the learned trial Court in respect of  issue 

no.2 is accordingly reversed as above. 

17. Issue no.3 

Issue no.3 revolves around the question, that the suit is 

being rendered defective on account of non joinder of necessary parties.  It was 

averred by the defendant in his written statement that suit is bad for non joinder 

of the State of Assam,  the State of Assam being the prosecutor of the plaintiff 

in GR case no. 21/2010 (Bongaigaon Police Station case no. 12/2010).  The 

learned  trial  Court  addressing  the  above  issue  discussed  the  role  of  the 

Investigating Officer in investigation of the case brought about by the defendant 

against the plaintiff which culminated in the submission of the charge sheet and 

came  to  a  finding  that  the  presence  of  the  Investigating  Officer  was 

indispensable in the circumstance of the suit and accordingly decided the issue 

in the affirmative against the plaintiff.

To ascertain the correctness of the finding of the learned 

trial Court it will be worth while to visit  the case record of Money Suit no. 

5/2011 again.  Perusal of the case record discloses that plaintiff has brought 

about the suit for compensation only  against the defendant alleging that it was 

at his instance the criminal law was set in motion against the plaintiff.  It  is 

disclosed on reading of the plaint  that  there  is no relief  claimed against  the 

State. It is prerogative of the plaintiff to seek relief from one and abandon the 

relief  against  the  other.   Now  in  the  instant  case,  plaintiff  has  sought  for 

damages  from  the  defendant  only  claiming  that  defendant  had  initiated  a 

criminal action against him without reasonable and probable cause. 
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It  is  a  fact  that  in  India,  the  State  Machinery or  more 

specifically  the  investigating  agency  viz  police  etc  investigates  criminal 

charges.   An  Investigating  Officer  entrusted  with  the  investigation  of  a 

case/complaint carries on investigation.  Hence, at  best,  he may be a proper 

party, but is not a necessary party in a case for damages where relief is sought 

against the one who had allegedly launched prosecution maliciously. 

Hence, in the above circumstances, I am unable to agree 

with the decision of the learned trial Court.

At the risk of repetition it is said that the Investigating 

Officer can only be a proper party and not a necessary party.

Accordingly,  the  decision  of  the  learned  trial  Court  in 

issue no.3 is set aside and reversed.

The issue is decided in favour of the plaintiff. 

18. Issue no.4 

Issue  no.4  is  the  core  issue  of  the  suit  filed  by  the 

plaintiff.   It  centres  around  the  question  whether  the  prosecution  launched 

against the plaintiff in GR case no. 21/2010 (Bongaigaon police station case no. 

12/2010) is malicious and without  any reasonable and probable cause.   The 

learned trial Court decided the issue in the negative against the plaintiff.  

In order to find out whether the finding of the learned trial 

Court  in respect of the present issue was correctly arrived at  or not,  let  me 

remind myself as to what constitutes malice.  Malice is the key ingredient in a 

suit for malicious prosecution.  That the defendant was actuated by malice in 

launching prosecution has to be proved by the plaintiff in his suit for damages 

Contd...



(12)

claiming  alleged  malicious  prosecution.    Malice  means  presence  of  some 

improper or wrongful motive i.e to say an intent to use a legal force in question 

for some other purpose then for the  legally appointed purpose.  It need not 

necessarily be a feeling of enmity, spite or an ill will.  It may be, due to a desire 

to obtain a co-lateral advantage.   The malice necessary to be established in a 

suit  for  malicious  prosecution  is  not  even  malice  in  law,  such  as  may  be 

assumed from the intentional doing of a wrongful act.  But malice in fact, which 

is '' malice animus'' indicating that the party was actuated by either spite or  ill 

will towards an individual or by direct or improper motive, though this may be 

wholly connected it any uncharitable feeling towards anybody. Prosecution is 

not  malicious  because  it  was  inspired  by  anger.   However,  wrong  headed 

prosecutor may be, if he honestly believes that the accused had been guilty of a 

criminal offence he cannot be held to be the initiator of malicious prosecutor. 

                                    Having gathered the idea of malice as above  let me visit  

the evidence available on record in Money Suit no. 5/2011.

It was not in dispute that the ejahar dated 16.1.2010 was 

lodged by the defendant in the North Bongaigaon P.P alleging that on 13.1.2010 

at about 11.30 A.M the plaintiff committed the offence of unnatural intercourse 

with a cow belonging to the defendant.  The lodging of the FIR is an admitted 

fact.  Now it is for us to see whether the act of the plaintiff in lodging the said 

ejahar was actuated by malice or not.  

PW 1 in his evidence stated that on the basis of the ejahar 

lodged by the defendant a case was registered being G.R case no. 21/2010 in 

which connection he was arrested and forwarded to judicial custody and that he 

had to remain in detention for 52 days until being enlarged on bail    PW 1 
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further  stated  that  trial  commenced  after  cognizance  of  offence  taken  on 

submission  of  the  charge  sheet  against  him  in  the  Court  of  learned  Chief 

Judicial Magistrate, Bongaigaon and on completion of trial he was set at liberty 

vide judgment dated 12.7.2011. PW 1 further stated that defendant had lodged 

the case against him falsely and had influenced the investigation of the case in 

order to vent grudge against him for which he has suffered  loss of reputation in 

society, and his esteem lowered in society.  PW 1 further stated that though he 

was acquitted on the benefit of doubt yet defendant and his witnesses failed to 

give any evidence in support of the allegations brought about.

In his cross-examination PW 1 admitted that the case was 

conducted by the Government side and that prior to the institution  of the GR 

case he had cordial relation with the defendant and thereafter the relation sourd. 

PW 1 admitted that one Abdulla Ahmed  testified in the GR case in reference 

that he had seen the alleged act committed by him on the cow, but averred that it 

was a concocted story.  PW 1 disclosed in his cross-examination that he had not 

pleaded as to how the defendant had influenced the Investigating Officer.  PW 1 

admitted that Abdulla Ahmed who testified against him had reported the matter 

to the defendant for which a village ' mel ' was convened. 

PW  2  Malek  Ali   is  the  father  of  the  plaintiff  who 

supported the PW 1 in all material particulars and also exhibited Ext 4 being the 

judgment in GR case no. 21/2010 amongst others.

When put to cross-examination PW 2 disclosed that he 

had taken the defendant's pond in mortgage near which he had raised paddy 

sapling and wherein the defendant tethered his cow to graze over which issue 

dispute arose between the parties.  PW 2 admitted that he had not mentioned 
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about the said dispute  in his evidence-in-affidavit.  PW 2 disclosed that they 

had not been ostracized from society and even today they were called for any 

meeting if convened in the village.

PW 3 is Majibur Rahman who also supported the PW 1 in 

all material particulars. 

In his cross-examination PW 3 disclosed that the plaintiff 

belonged to his religious circle and that the defendant had convened a  meeting 

alleging bestiality committed by the plaintiff on a cow wherein he was also 

invited and that meeting was convened in front of the tea stall of one Jahan 

Uddin.

PW 3 disclosed that Abu Sama had stated before him that 

Abdullah  and  Nausad  had  seen  the  alleged  occurrence  but  on  enquiry  they 

revealed nothing in that direction. PW 3 disclosed that they had not reduced in 

writing  the  minutes  of  the  said  'mel'.       

Perusal  of  the  evidence  adduced  by  the  plaintiff's  side 

disclosed that defendant had lodged the ejahar  against the plaintiff.  As stated 

above, this fact is not in disputed.  Further from the perusal of the evidence it is 

seen that there is no pleading admittedly as to how the defendant thereafter had 

influenced  the  investigation  of  the  case.   Besides  a  mere  averment  that 

defendant had influenced the investigation,  there is nothing on record as to how 

the  defendant  was instrumental  in  forwarding the  prosecution  to  the  desired 

goal.  The simple one liner that defendant influenced prosecution  would not 

suffice  to  succeed in  a  suit  for  malicious  prosecution.   The  conduct  of  the 

defendant before and after lodging of the case to be seen to decide whether the 

defendant was the real prosecutor or not.   If the informant, i,e defendant in the 
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instant case after  knowing that the charge was false, had  tried to mislead the 

police by procuring false evidence for the conviction of the accused  he could 

have been considered as the prosecutor.  Now as said in the foregoing paragraph 

there is no averment or pleading in respect of what was the subsequent conduct 

of the defendant after the lodging of the FIR to bring home the conviction of the 

plaintiff or to prove that the act of the defendant was indeed actuated by malice.

In  the   instant  case  there is  no evidence  on record to 

show that the defendant lodged the ejahar out of vengeance, spite, or malice 

against the plaintiff.  PW 2 in his cross-examination  has brought out the fact 

that  there  was a  dispute  relating to  the  defendant  cow eating away his  rice 

sapling,but same apparently  is an after thought and is not within the pleadings 

and therefore hit by doctrine of non traversel of pleading.   There is no evidence 

to show that the defendant took active part in collecting  the evidence against 

the  present  plaintiff  during the course of investigation or during trial  of  the 

defendant in GR case no. 21/2010.  That the defendant lodged the information 

of  the  alleged  act  against  the  plaintiff  before  the  police  on  receipt  of  the 

information from one Abdulla is also an admitted position.   Further perusal of 

the case record of GR case no. 21/2010 which has been exhibited as Ext  5 

discloses that said Abdulla who had been examined as PW 2 had categorically 

stated that he had seen the plaintiff committed the act of unnatural intercourse 

with the cow and that he had reported about the same to the informant to whom 

the cow belonged.  Again perusal of the evidence of Nausad Ali who had been 

examined as prosecution witness no. 4 in GR case no. 21/2010 it is seen that he 

was  working  on  his  vegetable  field  at  the  relevant  time  and  when  he  was 

informed by Abdulla Ahmed about the alleged act of the plaintiff he turned to 
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see, he espied the plaintiff who was the accused therein was running away from 

the scene of occurrence.   From the perusal of the Ext 5 therefore it is seen that 

there was a basis on which the allegation  against the plaintiff brought by the 

defendant was founded.  There is no evidence in the instant case to show that 

the  said witnesses viz Abdulla  and Nausad were  procured or tutored by the 

defendant.

Hence in the above circumstances, the case of malice or 

defendant acting without reasonable and probable cause is not made out.

Plaintiff had failed to discharge the burden of proving that 

there  existed  no  reasonable  or  probable  cause,  to  lodge  the  ejahar  by  the 

defendant.

Accordingly, in the above premises, the decision of the 

learned trial Court is correctly arrived at and I concur with the findings of the 

learned trial Court.

The issue is hence decided against the plaintiff. 

19. Issue no.5 and 6

Issue no.5 and 6 relates to the question of entitlement of 

the plaintiff  to the relief as prayed for. Learned trial Court has denied any relief 

to the plaintiff as claimed. 

Considering my decision in issue no.4 I am but to hold 

that plaintiff has failed to prove his cause and accordingly is not entitled to 

relief as prayed for and I concur with the findings of the learned trial Court. 

In the light of the above discussions, the judgment passed 

by the learned trial Court is sound in law and does not warrant interference.
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The point for determination is accordingly answered as 

above.

20. O   R   D   E  R

In the result, the Money Appeal no. 1/2014 is dismissed 

on contest with costs.  Judgment of the learned Court below is up held and 

affirmed.

Send down the LCR with a copy of the judgment passed 

in the instant appeal.

Draw up the decree accordingly. 

Given under my hand and seal of this Court on this Court 

on the 21st day of May, 2015.

  ( M.C.Bordoloi)
              CIVIL JUDGE,
              BONGAIGAON.

Dictated and corrected by me,

 (M.C. Bordoloi )
 Civil Judge, 
 Bongaigaon.


