
District : Bongaigaon 

IN THE COURT OF ASSTT. SESSIONS JUDGE :::BONGAIGAON.

Present:- Smti M.C. Bordoloi, M.A, LL.B (AJS)
      Asstt. Sessions Judge,
      Bongaigaon.

Sessions Case No. 101 (J)/2014.

 U/S 498(A)/313/34  IPC (Arising out of G.R case no.263/2008. )

  State 

   Vs.

1. Md Nasir Ali, 2. Miss Nobiza Begum,

3. Hamida Bewa  and 4. Nilima Begam.... Accused  

Committed by : Sri  R. Agarwalla, SMJM(M), North Salmara,

   Abhayapuri.

Appearance:- Mrs. C. Choudhury, Additional Public Prosecutor for the 
               State.

  Mr. J. Islam, for the accused.

Date of Charge              :      6.1.2015.   

Date of Commitment     :    28.7.2014.

Date of evidence           :       22.4.15. 

Statement recorded on :      8.5.2015.
                                                                                                     

Date of argument         :       8.5.2015.
 
Date of judgment         :      16.5.2015.

                   
J U D G M E N T  

1. One  Afruza  Begam  wife  of  Habibul  Islam  filed  a 

complaint vide a petition before the Court of learned SDJM(M), North Salmara
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Salmara, Abhayapuri on 6.5.2008 alleging inter-alia   that she was married to 

accused Habibul Islam about 6 years prior to the filing of the instant complaint 

as  per  Muslim  Shariat  and  she  with  Habibul  Islam  led  conjugal  life  after 

marriage.    It  was  further  alleged  that  during  such  co-habitation  she  had 

conceived and while she was carrying pregnancy of five months  the accused 

Habibul  Islam   with  connivance  with  accused  Nasir  Ali,  Nobiza  Begum, 

Hamida  Bewa and Nilima Begam caused  termination  of  her  pregnancy and 

thereafter subjected her to mental as well as physical cruelty. It is further alleged 

that owing to the alleged termination of pregnancy the petitioner had to undergo 

treatment  and  thereafter  on  her  return   to  her  matrimonial  house  accused 

Habibul Islam further subjected her to atrocities and even attempted to further 

terminate her  second pregnancy.  It was further alleged that on 8.12.2007 at 

about  10 A.M the  accused persons   assaulted her  and drove  her  out  of  her 

matrimonial house.  Hence the instant complaint. 

2. Upon  receipt  of  the  complaint  petition,  the  learned 

SDJM(M), North Salmara, Abhayapuri in exercise of powers U/S 156 (3) Cr.P.C 

forwarded the same to the Officer In charge, Jogighopa police station to cause 

investigation of the matter.  The Officer In charge of Jogighopa police station on 

receipt of the complaint, registered a case vide Jogighopa police station  case 

no. 112/2008 U/S 498(A)/313/511/384   IPC and caused investigation of the 

case.    

3. On completion of investigation,  having found sufficient 

materials being made out  against the accused Habibul Islam, Nabiza Begam, 
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Hamida  Bewa,  Nasir  Ali  and  Nilima  Begam  U/S  498(A)/313/511/34  IPC, 

charge sheet being 92 dated 30.9.2009 was laid before  the Court of learned 

SDJM(M), North Salmara, Abhayapuri on 12.11.2011.

4 It is pertinent to mention herein that the accused Habibul 

Islam was arrested during the stage of investigation and thereafter enlarged on 

bail. 

5. Having  taken  cognizance  of  offence   U/S 

498(A)/313/511/34  IPC   learned  SDJM(M)  issued  processes  to  secure  the 

attendance of the accused persons.   However the attendance of accused Habibul 

Islam  could  be  secured  as  he  was  reported  dead  and  accordingly  after 

examination of the Executing Officer and having arrived at a satisfaction on 

perusal of the report, the learned SDJM(M), North Salmara, Abhayapuri vide 

order dated 23.7.2014 recorded an  order of abatement of the case against the 

accused Habibul Islam.  

6. On  the  appearance  of  the  accused  Nasir  Ali,  Nabiza 

Begam, Hamida Bewa and Nilima Begam  copies were furnished to them in 

compliance of the provision of section 207 Cr.P.C and thereafter having found 

that the case was one exclusively triable by the Court of Sessions, the learned 

SDJM(M), North Salmara, Abhayapuri committed the case record to the Court 

of Hon'ble Sessions Judge, Bongaigaon vide order dated 28.7.2014 with due 

information to the learned Public Prosecutor,Bongaigaon.
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7. Upon   receipt  of  the  case  record  from  the  learned 

committal  Court,  the  Hon'ble  Sessions  Judge,  Bongaigaon  vide  order  dated 

6.9.2014 transferred the case record to the instant case  for trial and disposal, 

pursuant to which order processes were issued to secure the attendance of the 

accused persons in the instant Court.  On appearance of the accused persons, 

having found prima-facie materials  U/S 498(A)/313/43 IPC   being made out 

against  the  accused persons,  vide  order  dated 6.1.2015 a  formal  charge  U/S 

498(A)/313/34 IPC was framed,read over and explained to the accused persons 

to which the accused persons  pleaded not guilty and claimed to be tried.

8. Prosecution  in  order  to  establish  its  case  examined   3 

witnesses only. The witnesses so examined by the prosecution were duly cross-

examined by the defence side barring PW 2.  The defence side did not adduce 

any evidence.

9. The statement of accused persons U/S 313 Cr.P.C were 

recorded wherein they denied having inflicted any torture upon the informant 

and also denied causing termination of pregnancy as alleged and reiterated their 

innocence.

10. I  have  heard  the  arguments  forwarded  by  the  learned 

defence counsel and the learned Additional Public Prosecutor  and also perused 

the case record in its entirety. 

11. The points for determination  that has surfaced in the facts 

of the instant case are as follows  :
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 Points for determination 

 1)    Whether  the accused persons in furtherance of their  

common intention during subsistence of marriage 

between  Afruza  Begam  and  Habibul  Islam  subjected

Afruza Begam to cruelty to meet an unlawful demand for 

money     and thereby committed an offence punishable  

U/S 498(A)/34  IPC ? 

2) Whether the accused persons in furtherance of their  

common intention during the subsistence of the 

informant's  marriage  with  Habibul  Islam   voluntarily  

caused Afruza Begam then being with child to miscarry 

without her consent, such mis-carriage not being cased in 

good faith for the purpose of saving the life of 

informant  and  thereby committed an offence punishable 

U/S 313/34  IPC ?  

 

12. My decision alongwith reasons is given hereinunder..:

Discussion, Decision and Reasons therefor

13. It will be necessary to peruse the evidence available on 

record to  address the points for determination so framed  and accordingly I 

proceed to visit the evidence on record. 

14. PW 1 is  the victim/informant  who deposed on oath that 

her husband expired during the pendency of the instant case and that she was 

married to said Habibul Islam about 10 years ago and that she was with child 

Contd....



(6)

after 5 years of her starting matrimonial life.  PW 1 stated that her husband had 

compelled her to consume kerosene administering force, as a result of which 

she had to be hospitalized and thereafter she went to her parental house during 

the period of recovery.   PW 1 further  stated that her mother-in-law and father-

in-law visited her parental home and took her back to her matrimonial home 

where her husband and her father-in-law had assaulted her.  PW 1 further stated 

that accused Nabiza, Nasir and Nilima assaulted her and drove her out.  PW 1 

stated in the same breath that the aforesaid accused did not do anything except 

that of pulling and shoving  her.  She went on to state that being unable to bear 

the atrocities she returned to her matrimonial home and thereafter lodged a case 

vide Ext 1 wherein Ext 1(1), 1(2) and 1(3) are her signatures.

 PW 1 in  cross-examination admitted that  her husband 

had administered kerosene and medicine to cause termination of her pregnancy 

and further admitted that she was suffering from mental  ailment then where 

from she recovered at present.  PW 1 revealed that she could not say on which 

date   accused Nabiza,  Nilima, Nabija  and Nasir  Ali  pulled her,  as  she had 

alleged. 

15. PW 2  Asanur Ali is the victim's father who deposed  that 

his daughter was subjected to cruelty by her husband who had expired.  PW 2 

disclosed that other accused had not done any wrong to his daughter. 

16.  PW 3 Mohsinur Ali deposed in the same tune as that of 

PW 2.

In  his  cross-examined  PW  3  clarified  that  none  but 

Habibul subjected his sister to atrocities and as the wrong doer had met his fate 
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he has no allegation against the other accused.

17. This in nut shell is the evidence available on record. 

18. Perusal  of  the  evidence  discloses  that  the 

victim/informant  had  alleged  that  her  husband  (since  deceased)  had 

administered substance viz kerosene to terminate her alleged pregnancy.  The 

other PWs also had supported the PW 1 on the above count.

19. There is not even a whisper in the  evidence of PW 1 or 

the other PWs that the present accused facing rial had caused the PW 1/victim 

to miscarry.  There is no documentary led by prosecution that at the relevant 

time the PW 1 was carrying a pregnancy.  As already stated above, case against 

accused Habibul Islam had already abated considering that there is no evidence 

in respect of the present accused causing miscarriage of the PW 1 or that PW 1 

was pregnant at the relevant time.

20. The  charge  U/S  313/34  brought  about  by  prosecution 

against the accused persons do not stand.

21. Now so far as the allegation of offence U/S 498(A) IPC is 

concerned, it requires that section 498(A) IPC be carefully scrutinized.  The said 

section contemplates cruelty as follows : 

a) Any wilful intent which is of such a nature as is likely  

to drive the woman to commit suicide and to cause grave injury or danger to 

life, limbs and health.
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(b) Harassment with a view to coerce her or any person  

related to her to meet any unlawful demand for any properties, moiety etc or is  

on account of failure to meet any demand.

22. In fact the offence U/S 498(A_) IPC has tow limbs i.e the 

alleged cruelty should be of such a bearing that it would drive the victim to 

commit suicide or grave injury to her person or that cruelty should be with a 

view to meet an unlawful demand for money/property etc. 

23. In the instant case PW 1 has not testified that there was 

any demand for money from any of the accused rather she had clarified that the 

accused persons had only ''pulled'' her (Tana-tani kosise).  Besides this averment 

there is nothing on record against the accused person facing trial.

24. Hence, even if the testimony of PW 1 in respect of the 

alleged act of pushing and shoving by the accused is believed, it cannot be held 

to be cruelty withing the meaning of section 498(A) IPC.

25. Hence, in the above circumstances, I am constrained to 

hold  that  prosecution  has  miserably  failed  to  prove  the  charge  U/S 

498(A)/311/34 IPC against the accused persons. 

26. Accused  persons  are  not  held  guilty  of  the  offences 

charged with, hence the accused persons deserve to be acquitted.
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27. O    R  D   E   R

In the result, the accused 1. Md Nasir Ali, 2. Miss Nobiza 

Begum  3. Hamida Bewa  and 4. Nilima Begum are found not guilty of the 

offences punishable U/S 498(A)/313/34 IPC.   Accordingly, they are acquitted 

and set at liberty forthwith. 

Bail bond of the accused persons shall remain in force for 

a period of 6(six) months from today.

Judgment  is  signed,   sealed  and  pronounced  in   open 

Court on this 16th day of  May, 2015.

  ( M.C. Bordoloi )
Assistant Sessions Judge,
   Bongaigaon,

Dictated and corrected by me,

 

 ( M.C. Bordoloi )
Assistant Sessions Judge,
  Bongaigaon,
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Sessions case No.101(J)/2014.

APPENDIX

Prosecution witness :

PW 1 -     Afruza Begum
PW 2 -     Asanur Ali..
PW 3 -    Mohsinur Ali.

Prosecution exhibit

Ext 1 -  Complaint petition.

Defence witness
     
NIL

Defence exhibit 

NIL

   (  M. C. Bordoloi )
Assistant Sessions Judge,

                                                                               Bongaigaon.


