
District : Bongaigaon 

IN THE COURT OF ASSTT. SESSIONS JUDGE ::::::::::: BONGAIGAON.

Present:- Smt M.C. Bordoloi, M.A, LL.B (AJS)
      Asstt. Sessions Judge,
      Bongaigaon.

 Sessions Case No.50 (M)/2016.

 U/S 376(f) IPC (Arising out of G.R case no.60/2008. )

  State 

 Vs.

         1. Prakash Sarkar ....... Accused          

Committed by : Smt. S. Handique, Sub-Divisional  Judicial Magistrate (S),

        Bongaigaon.

Appearance:- Mr. Nazir Hussain,

                       Additional Public Prosecutor for the  State.

Mr. Samir Sarkar. 

                      Advocate for the accused.

Date of Charge : 6.6.2016.   
Date of Commitment : 17.5.2016.
Date of evidence : 5.7.16,14.9.16,23.11.16,4.2.17.  
Statement recorded on : 7.3.2017.
Date of argument :    7.3.2017..
Date of judgment :    10.3.2017.

                   
J U D G M E N T  

1.  One Niranjan Das, lodged an 'ejahar' with the Manikpur  Police 

Station on 11.3.2008, alleging inter-alia that on 10.3.2008 at about  8 P.M, when 

his minor daughter had gone to the house of one Sanatan Sarkar for kirtan, the 
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accused Prakash Sarkar  took the  informant's  minor  daughter  in  his  lap to  a 

bamboo  grove  and  had  sexual  intercourse  with  her  whereby  his  daughter 

sustained bleeding injuries and started crying.  Hence the case. 

2. Upon receipt of the 'ejahar', a case vide Manikpur Police 

Station no. 14/2008 U/S 376 IPC was registered and investigation upon 

3. Upon  completion  of  investigation,  the  investigating 

officer submitted charge sheet being numbered 93/12 dated 25.6.2012 before 

the  learned  Sub-Divisional  Judicial  Magistrate,  Bijni,  who  having  taken 

cognizance  of  the  offence  issued  processes  to  the  accused  for  securing  his 

attendance, in Court.

4. Thereafter  pursuant  to  the order  passed by the  Hon'ble 

Gauhati High court in WPC No. 5763/2014 and Misc Case No. 597/2015, in 

respect of defining of jurisdiction of the Court at Bongaigaon and Chirang, the 

jurisdiction of the case fell within the District of Bongaigaon, whereupon vide 

order  dated  11.6.2015,  the  case  record  was forwarded to  the  Learned Chief 

Judicial  Magistrate  Chirang,  for  onward  transmission  to  Bongaigaon  and 

accordingly the record is received at Bongaigaon.  The Learned Chief Judicial 

Magistrate  Bongaigaon,  made  over  the  case  record  to  the  Court  of  Sub-

Divisional  Magistrate  (Sadar)  for  future  course  of  action.   Learned  Sub-

Divisional Magistrate (Sadar) Bongaigaon, having secured the attendance of the 

accused in the court and having furnished copies of the case to the accused in 

compliance of the provision of Section 207 Cr.P.C and further having found that 
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the offence was one exclusively triable by the Court of Sessions, vide order 

dated 17.5.2016, committed the case record to the Court of Hon'ble Sessions 

Judge  Bongaigaon,  with  due  notice  to  the  learned  Public  Prosecutor, 

Bongaigaon. 

5. Upon  receipt  of  the  case  record  from  the  learned 

committal Court,  the  Hon'ble Sessions Judge, Bongaigaon  transferred the case 

record  to the instant Court for trial and disposal.  

6.  The presence of the accused was secured in the instant 

Court and finding that prima-facie materials  U/S 376(f) IPC was being made 

out against the accused person, a formal charge under the aforesaid section law 

was framed vide order dated 6.6.2016 against the accused person, which charge 

when read over and explained to the accused, he pleaded not guilty, claiming 

trial.

7. Prosecution side in  order  to  prove its  case examined 9 

numbers  of  witnesses  including  the  Investigating  Officer  and  the  Medical 

Officer.  The defence side cross-examined all the prosecution witnesses except 

PW 2.

8. The  statement  of  the  accused  U/S  313  Cr.P.C.  was 

recorded   wherein  the   accused  pleaded  complete  innocence.   Accused 

submitted that the instant case have been lodged to harass him as he had slapped 
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the informant and his nephew a few days prior to the alleged reporting over an 

issue of theft committed by the informant's nephew in their village. He denied 

having committed any offence and claimed that he was falsely implicated. 

Arguments :

9. Heard the valued submissions of the learned counsels of 

both sides.

9.(i) Learned  Additional  Public  Prosecutor  Bongaigaon, 

submits  that  Court  shall  pass  order  on the  perusal  of  the  case  record  in  its 

entirety.  

9(ii). On  the  other  hand,  the  defence  counsel  submits  that 

prosecution has failed to prove the guilt of the accused beyond all reasonable 

doubt and that accused deserves to be acquitted.   

10.  Heard.  Perused  the case record. 

11. The points for determination that has arisen in the instant 

case is  as follows :

   The  points for determination  are :

                     1) Whether on the 10th day of March, 2008  at about  

8.00 P.M the accused Prakash Sarkar committed rape  

on the informant's minor daughter aged about 6 years 

and  thereby committed an offence punishable U/S 376 

(f) IPC?      
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12. My  decision  on  the  above   points  for  determination 

alongwith reason is given  hereinunder :

Discussion, Decision and Reasons therefor

To address the point for determination so framed, it will 

be worthwhile to peruse the evidence available on record and I proceed to do so. 

13. PW 1 - Niranjan Das,  is the informant in the instant case. 

PW 1 deposed that on the relevant night, there was a kirtan in the house of one 

Sanatan Sarkar and that his two daughters had gone to the said kirtan, which 

was situated in the proximity of their house.   PW 1 further stated that  the 

accused have brought his elder daughter from the kirtan in his lap and on the 

pretext of giving her chocolate took her to a betel leaf grove and committed a 

“bad act” with her and thereafter left his daughter at his house.   PW 1 also 

stated that he could witness that his daughter was unable to either stand or seat 

and that at the relevant time his daughter was aged about 8 years only.

PW 1 stated that he had even shown the condition of his 

daughter  to  said  Sanatan  Sarkar  and  thereafter  he  had  given  his  daughter 

medicine from a pharmacy and on the next day he had lodged the case and that 

subsequently accused was arrested. 

When put  to  cross-examination PW 1 revealed that  his 

daughters had gone for the kirtan though he was unable to say whether their 

uncle and aunt had accompanied them to the said kirtan or not.  PW 1 revealed 

that when the accused had left the victim girl at his place after the alleged “bad 

act” he had not informed any of his family members or his brothers residing in 
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the  same  Courtyard  about  the  occurrence  as  all  were  asleep,  nor  he  had 

informed the neighbours about the alleged occurrence.  

PW 1 disclosed that he had not seen injury marks on the 

person of his daughter though he had seen soil on his daughter's back and he 

had also seen blood stains in the underwear of his daughter.  PW 1 stated that on 

the relevant night he had gone to Manikpur Hospital accompanied by Nripen 

Paul where his daughter was examined.  

PW 1 disclosed further that he was ignorant as to who had 

visited him after the alleged occurrence.  PW 1 to a query of the defence stated 

that Nikhil Das was his elder brother while Jaga Das his nephew, and admitted 

the  commission  of  theft  by Jaga  Das  in  the  house  of  a  co-villager  namely 

Tarapada Mandal and that he had returned the stolen goods to Tarapada and in 

that connection there was a 'village bichar' wherein a “marpit” ensued.  PW 1 

denied the defence suggestion that he had falsely implicated the accused as the 

accused had assaulted him.

  

14. PW 2 is  Nakul  Ch.  Paul.   PW 2 deposed that  he  was 

ignorant  about  the  alleged  occurrence  and  only  heard  that  the  daughter  of 

Niranjan Das had sustained injuries though he was unable to say how she had 

sustained the same. 

15. PW 3  is  Nikhil  Ch.  Das.   PW 3  deposed  that  at  the 

relevant night, when he was at his house, the daughter of Niranjan Das was 

bleeding and that the uncle of the accused had come to their house to offer 
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money for the treatment of the victim girl.  But the informant had refused to 

accept the offer.

in  his  cross-examination  PW 3  disclosed  that  he  was 

down with fever at the relevant time for which he was unable to know who had 

gone to his house or left his house.  PW 3 denied the defence suggestion that he 

had omitted to state before the police that one Suren had come on the relevant 

night to offer them money for treatment of the victim girl.

PW 3 revealed that he has a son by the name of Jaga Das 

and that a 'village bichar' was held in connection of the alleged theft committed 

by his son in the house of Tarapada Mandal and that there was a marpit at the 

said 'bichar ' and that the informant was hit by the accused there.

16. PW 4 is Dr. Jagananda Das, Medical and Health Officer 

No.-I, at Manikpur PHC, who examined the victim girl on the said day.  PW 4 

deposed that on examination of the victim girl he found that the victim's gait 

was normal, hymen was intact and no injury marks were found in the victim's 

pubic region and vaginal canal.

PW 4 exhibited the medical report of the victim as Ext 1 

and his signature thereon as Ext 1 (1).

17. PW 5 is Lakhan Laha. PW 5  deposed that he had heard 

that Niranjan's daughter who had gone to take bath was smitten by a leech, 

which incident was reported to him, by the victim's mother.  

18. PW 6 is Basanti Bala Das, the mother of the victim girl. 

PW 6  deposed that at the relevant night there was a kirtan at the house of one 
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Sanatan Sarkar and that on the said day in the afternoon one Niyoti Bala Das 

had taken her daughter for a bath at the pond and that having bathed her Niyoti 

made her daughter seat on the bank whereupon a leech stuck to her daughter's 

body about which she was ignorant and that her daughter had also not reported 

to her that the leech had entered her private areas.  PW 6 stated that having 

removed  the leech she took her daughter to the scheduled kirtan but the victim 

girl being very uncomfortable, she had required the accused to take her out and 

in the house when her husband noticed the blood stains he suspected that the 

accused had committed some “bad act” as she had not reported about the day's 

incident to him.

In his cross-examination PW 6 disclosed that though she 

had washed her daughter's wound, but blood was oozing out from the portion 

which was smitten by the leech.  PW 6 further disclosed that prior to the alleged 

occurrence there was a village meeting in connection with a theft and in the said 

meeting the accused had hit her husband and further disclosed due to the said 

grudge, informant had lodged the present case.  

19. PW 7 is Niyoti Das, who deposed in tune with PW 6.

In her cross-examination PW 7, disclosed that there was a 

meeting  at  the  village  immediately  preceding  the  occurrence  and  that  the 

accused had assaulted the informant  in the said meeting. 

20. PW 8- is the victim of the instant case, who deposed in 

tune with PW 6 and PW 7 and clarified that she was smitten by a leech only. 

In her cross-examination PW 8 disclosed that prior to the 

occurrence, accused had a altercation with her father.
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21. PW 9  is S.I. Rajendra Talukdar who is the Investigating 

Officer of the instant case. PW 9 submitted the charge-sheet against the accused 

person.  PW 9 exhibited  Ext  2  being  the  ejahar  and the  signature  of  Manoj 

Kumar Lahkar as Ext 2(1), the charge-sheet as Ext 3 and his signature thereon 

as Ext 3(1). 

In his cross-examination PW 9 disclosed that PW 1 had 

omitted to state before him that the accused had taken away his daughter by 

offering her chocolates.   

22. This  in nut shell is the evidence available on record. 

23. Prosecution in the instant case had not examined any eye 

witness to the alleged act of rape on the person of the victim. 

The  testimony  of  the  victim  is  therefore  of  great 

significant.  But the victim that is PW 8 failed to implicate the accused in any 

manner.  The medical report being Ext 1 is also not indicative of any signs of 

rape on the person of the victim girl.  The victim as well as her mother testified 

to the fact that a leech had caused bleeding injury to the victim girl and negated 

the allegation of rape.  The victim had she been subjected to rape, she would not 

have been able to forget the trauma even at a later stage of life and would not 

have  allowed  her  perpetration  to  the  mother  of  the  victim  also  would  not 

brushed  aside  the  allegation  of  rape,  had  her  child  being  subjected  to  such 

torture.  But in the instant case the victim as well as her mother had negatived 

the prosecution version, failing to implicate the accused in any manner.   Hence, 

in the above circumstances the evidence of the PW 1 that he had seen his  
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daughter's inability to either seat or stand at the relevant time does not further 

the prosecution case in any manner.

24. The evidence of PW 3 that one Suren had come to the 

informant's house and offered money for treatment of the victim girl also is not 

believable, as in his cross-examination PW 3 revealed that he being down with 

illness at the relevant time was at his bed and could not get up to ascertain  who 

had come to the house of the informant at the relevant time.  Further PW 3 had 

admittedly  not  stated  the  said  fact  to  the  Investigating  Officer.   Had  the 

circumstance being present, PW 3 would not have omitted to report about the 

same to the investigating officer and further PW 3 would not have been able to 

know that a person had come to offer money when admittedly he was at his bed 

at his relevant time.  This apparently in an after-thought.  Accordingly it cannot 

be held to be a circumstance sufficient to indicate the guilt of the accused.

25. Again it is forth coming from the evidence that accused 

and the informant had a tussle over an issue of theft committed by the nephew 

of the informant in their village.  Apparently a enmity  subsisted between the 

parties.  The victim's mother/ PW 6 had revealed that the said enmity as the 

reason for false implication.  Hence, in the above circumstances, considering 

that   the  victim  failed  to  incriminate  the  accused  in  any  manner,  I  am 

constrained to hold that the accused is not guilty of commission of the offence 

he has been charged with.   Accused deserves to be acquitted.          
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 O  R   D  E   R

26. In the light of the above discussions, accused   Prakash 

Sarkar is acquitted of charge  U/S 376(f) IPC and set  at liberty forthwith. 

 The bail bond of the accused  persons  shall remain in 

force  for  a period of 6(six) months from today. 

Case is disposed of accordingly.

Given under my hand and the seal of this Court on the 

10th day of March, 2017.

  ( M. C. Bordoloi )

           ASSTT. SESSIONS JUDGE,
                 BONGAIGAON.

Dictated and corrected by me

( M. C. Bordoloi )
Asstt. Sessions Judge,
Bongaigaon.
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APPENDIX

Prosecution witness :

PW 1 -     Niranjan Das.
PW 2 -     Nakul Ch. Paul.
PW 3 -     Nikhil Ch. Das.
PW 4 -    Dr. Jagananda Das.
PW 5 -    Lakhan Laha. 
PW 6 -    Basanti Bala Das.
PW 7 -    Niyoti Das.
PW 8 -    Victim (name withheld).
PW 9 –   S.I. Rajendra Talukdar. 

Prosecution exhibits

Ext 1 -       Medical report.
Ext 1(1) –  Signature of Dr. Jagananda Das.  
Ext 2 –      Ejahar. 
Ext 2(1) –  Signature of the then O.C, Manikpur Police Station. 
Ext 3 –      Charge sheet.
Ext 3(1) -  signature of Rajendra Talukdar. 

Materials Ext – 
Nil. 

Defence witness- 
Nil

Defence exhibit -
Nil

    (  M. C. Bordoloi )
Assistant Sessions Judge,

                                                                             Bongaigaon.


