
District : Bongaigaon 

IN THE COURT OF ASSTT. SESSIONS JUDGE ::::::::::BONGAIGAON.

Present:- Smt M.C. Bordoloi, M.A, LL.B (AJS)
      Asstt. Sessions Judge,
      Bongaigaon.

   Sessions Case No.73(BGN)/2016.

  U/S 341/354/376/511 IPC (Arising out of G.R case 

no.485/16. )

  State 

 Vs.

          Md Habijul Rahman..... Accused  

Committed by : Sri. B. Sutradhar, Chief Judicial Magistrate,

        Bongaigaon.

Appearance:- Mr. Nazir Hussain, 

                       Additional Public Prosecutor for the  State.

  Mr. P.K. Das,  

                      Advocate for the accused.

Date of Charge : 5.8.2016.   
Date of Commitment :30.6.2016.
Date of evidence : 7.9.16,9.12.16,4.2.17.  
Statement recorded on : 22.2.2017.
Date of argument :     22.2.2017.
Date of judgment :    2.3.2017.
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           J U D G M E N T  

1.  Prosecutrix  lodged an 'ejahar' with the  New Bongaigaon  patrol 

Post on 27.5.2016 alleging inter-alia that on 27.5.2016 at about 11 A.M. when 

the  informant  was  returning  homewards  after  having  delivered  lunch to  her 

husband, at his place of work, the accused Habijul Rahman intercepted her on 

the way and forcefully took her to a nearby forest cover and in an attempt to 

rape the informant/  prosecurtix,  pulled her clothes,  whereupon the informant 

raised cries of alarm, when the accused fled the scene. 

2. Upon receipt of the “ejahar” the then In-charge of New 

Bongaigaon Patrol Post entered the same in the Patrol Post's General Diary vide 

Entry no.  478 dated 27.5.2016 and forwarded the  ejahar  to  the  Bongaigaon 

Police Station for registration of a case under proper section of law.   The then 

Officer  In-charge   of  Bongaigaon Police  Station,  upon receipt  of  the  ejahar 

registered a case vide Bongaigaon Police Station case no. 321/16 under section 

341/354/376/ 511 IPC and caused investigation of the case.  It deserves mention 

herein,  that  accused was arrested during investigation and was forwarded to 

judicial custody. 

3. Upon  completion  of  investigation,  the  Investigating-

Officer  submitted  charge  sheet  against  the  accused  Habijul  Rahman  vide 

charge-sheet  No.  115/16  dated  31.5.2016,  and  the  Learned  Chief  Judicial 

Magistrate  Bongaigaon, having taken cognizance of the offence,  secured the 

attendance of the accused from judicial custody, in his Court and thereafter 
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serviced copies of the case to the accused person in compliance of the provision 

of section 207 Cr.P.C and having found that the case was one exclusively triable 

by the Court of Sessions, committed the case record to the Court, of Hon'ble 

Sessions Judge Bongaigaon, vide order dated 30.6.2016.  

4. Upon  receipt  of  the  case  record  from the  learned  trial 

Court,  the  Hon'ble  Sessions  Judge  Bongaigaon,  vide  order  dated  5.8.2016 

transferred the  case  record   to  the  instant  Court  for  trial  and disposal.   On 

receipt of the case record in the instant Court the attendance of the accused was 

secured, and learned counsels were heard on the point of charge.  Prima-facie 

materials  U/S 341/354/376/511 IPC were found to have been made out against 

the accused person.  Accordingly, a formal charge under the aforesaid sections, 

was framed vide order dated 5.8.2016, and the charge so framed when read over 

and explained to the accused person, he pleaded not guilty and claiming trial. 

5. Prosecution side in order to prove its case adduced the 

evidence of 7 numbers of witnesses, including the Investigating-Officer.

6. Defendants  side  cross-examined  all  the  prosecution 

witnesses, but declined to adduce defence evidence.  

7. The statement of the accused person U/S 313 Cr.P.C was 

recorded wherein the accused  pleaded complete innocence and submitted that 

he had been framed falsely in the present case, as the informant bore a grudge 

against him as he required his outstanding dues be cleared, by the informant, 
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which was on account of a transaction involving the sale of oil by the informant 

and informant having taken advance amount, failed to supply oil to the accused 

as promised.  The accused however declined to adduce defence evidence.    

Arguments :

8. Heard the arguments forwarded by the learned counsels 

of both sides.  

8.(a) Learned  Additional  Public  Prosecutor,  Bongaigaon 

submits that  prosecution has been able to successfully prove the guilt of the 

accused for which the accused  deserves to be convicted. 

8.(b). Refuting the above submissions, learned counsel for the 

accused submits that prosecution has failed to prove beyond reasonable doubt 

the guilt of the accused.  Learned counsel further submits that the accused has 

been falsely implicated owing to a dispute over an issue of sale and purchase of 

oil  by the  parties  and that  the  innocent  accused is  required to  be  acquitted. 

Learned counsel prays for acquittal of the accused. 

9. Heard both sides. Perused  the case record. 

10. The points for determination that have surfaced  in the 

instant case are as follows :
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`    Points for determination are :

                     1) Whether on the 27th day of May 2016  at about 11  

A.M the accused wrongfully restrained the informant  

on  the  road  near  pitline  under  Bongaigaon  Police  

Station  when  she  was  proceeding  homewards  and   

thereby committed an offence punishable U/S 

341IPC?

2) Whether on the same date, time and place the 

accused used criminal force on the informant and tore 

her wearing apparel with   intent to outrage her modesty  

or knowing it likely that he would thereby outrage the 

informant's modesty by use of such criminal force and 

thereby committed an offence punishable U/S 354 IPC ?

3) whether on the same date, time and place, the 

accused  attempted  to  commit  rape  on  the  person  of  

the informant against her will and thereby committed  

an offence punishable U/S 376/511 IPC ?

               

11. My  decision  on  the  above   points  for  determination 

alongwith reasons is given  hereinunder :

12.  Discussion, Decision and Reasons therefor

 To address the points for determination so framed, it will 

be  worthwhile to visit the evidence on record and I proceed to do so. 
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13. PW 1 is the informant/ victim. PW 1 deposed that on the 

relevant  day  at  about  11  A.M.  When  she  was  returning  home  after  having 

delivered lunch to her husband, the accused came from behind and gagged her 

mouth and pinned her to the ground in nearby jungle and on her raising a cry of 

alarm, when people congregated, the accused fled away.  PW 1 further stated 

that thereafter she lodged the case.

In  her  cross-examination  PW  1  disclosed  that 

there was none in the vicinity ,at the time of the occurrence.  PW 1 discloses 

that she had reported about the occurrence to her sister-in-law and thereafter 

both of them reported the same to her husband.  PW 1 to a pointed query of the 

defence disclosed that she was ignorant if the accused had a garage of repairing 

vehicles and was further ignorant if the accused use to sale fuel therein.  PW 1 

admitted that there was a fuel filling center of the railways near her house.  PW 

1 denied the defence suggestion that she use to pump out oil  from the said 

filling center and use to sale the same for value.    

14. PW 2 is Swapna Das.  PW 2 deposed that prosecutrix had 

reported to her, that when she was returning home having delivered lunch to her 

husband, the accused came from behind and gagged her mouth and pushed her 

to the ground.  

In her cross-examination PW 2 disclosed that the husband 

of the informant worked as a porter at the goods yard and that she did not know 

the  way  to  the  said  place.   PW 2  disclosed  her  ignorance,  further  if  the 

informant use to do the business of selling fuels.  
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15. PW 3  is  Minati  Bhatta.   PW 3  deposed   that  on  the 

relevant day the informant called upon all the women folk of their community 

and reported that when she was returning homewards having given the lunch 

box to her husband, accused came from behind and pushed her to the ground 

and fled and that the informant subsequently identified the accused at Tuniapar 

bazar area.    

16. PW 4 is Ganesh Sah.  PW 4 deposed that he had heard 

that one female was pushed to the ground by a mohammedan boy, hearing about 

which when he went to the alleged place of occurrence he saw that the accused 

was caught by the people at large, subsequent to which the police came and 

arrested the accused.  

17. PW  5  is  Hira  Khatun,  also  a  reported  witness.   She 

deposed in the same tune as that of PW 1.  PW 5, however, added saying that 

the accused attempted to rape the informant/ victim.

In  her  cross-examination  PW 5 denied  the  presence  of 

large trees on the road from gang quarter to Tuniapara.  PW 5 disclosed that 

informant was an old aged woman having grand-children.  PW 5 also clarified 

that she had not seen the accused, ever giving any kind of obscene indication or 

gestures to the victim woman.  PW 5 also revealed that the accused owns a shop 

which is situated near the shop of the victim's husband and that she had known 

the accused since his childhood and she asserted that she had never known the 

accused to have indulged in any anti social activities.  PW 5 further clarified 

that she had not seen the occurrence herself.  
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18. PW 6 is Niranjan Barman.  He also deposed in tune with 

PW 1 and PW 5.  PW 6 stated that the accused pulled the victim's clothes near 

the weigh bridge.

19. PW 7 is the investigating Officer of the instant case.  PW 

7 deposed that on 27.5.2016, pursuant to a telephonic information in respect of 

attempt to sexual assault, received by the then In-Charge of New Bongaigaon 

Patrol Post, vide General Diary Entry No. 476 dated 27.5.2016, he was sent to 

the  place  of  occurrence  being gang quarter,  where  he  was  handed over  the 

accused by the public at large and that thereafter he interrogated the witnesses. 

PW 7 deposed that information regarding the alleged occurrence was lodged by 

the victim formally on 28.5.2016 which was forwared to the Bongaigaon Police 

Station for registration of a case and a case vide Bongaigaon Police station Case 

No. 321/16 U/S 34/376/511 IPC was registered.  PW 7 deposed that having 

completed the preliminary investigation, he handed over the case diary to the 

then In-Charge of the Patrol Post.  PW 7 identified the ejahar as Ext 1 and the 

signature of the then In-Charge of new Bongaigaon Patrol Post Dhanmoni Deka 

as Ext 1 (1) and the signature of the then Officer In-Charge of Bongaigaon 

Police Station, Inspector Dulal Ch. Deka as Ext 1 (3).  PW7 also exhibited the 

charge-sheet as Ext 2and the signature of the then In-Charge of Bongaigaon 

Patrol Post, Dhanmoni Deka thereon as Ext 2 (1).

In his cross-examination PW 7 disclosed that he was not 

entrusted the task of investigation by the OC Bongaigaon, though the In-Charge 

of the Patrol Post concerned had given him the responsibility of investigation. 

PW 7 disclosed that accused has a tyre repairing shop at Tuniapar bazar near the 
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shop  of  the  victim's  husband  and  that  he  had  not  interrogated  the  victim's 

husband  in  connection  with  the  present  case  and  that  there  was  a  dispute 

between the accused and the victim over sale and purchase of oil (fuel) and that 

the victim had taken money in advance from the accused assuring the supply of 

fuel, but the informant failed to supply same.  PW 7 confirmed that PW 5 had 

not stated before him that victim had not reported to her in a weeping state that 

accused had attempted to rape her.

20. This in nutshell is the evidence available on record. 

21. Perusal  of  the  evidence  on  record  discloses  that 

prosecution witnesses who had been examined were not witnesses to the alleged 

occurrence except for the victim herself.

22. PW 2,  PW 3,  PW 5,  PW 6 are  all  reported witnesses. 

Hence,  in the above circumstances the evidence of PW 1 that is the victim/ 

informant assumes significance.  From the evidence of PW 1, it emerges that the 

alleged occurrence took place at 11 A.M, when the victim was returning after 

having delivered lunch to her husband.  PW1 alleged that the victim had come 

from behind and had gagged her mouth and pinned her down in the jungle and 

thereafter when she raised cries of alarm, the accused fled away.  In her cross-

examination PW 1 had denied having known the accused ever and she further 

revealed  her  ignorance  in  respect  of  the  accused  running a  cycle  garage  or 

accused selling oil in retail at his shop.

Now from the cross-examination of PW 5, it has come to 
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the fore that there was no jungle in the vicinity of the place of occurrence nor 

the said place abounds with big trees.  It is also forth coming from the evidence 

of PW 5 that the victim is an old lady having grand-children and that she had 

not seen the accused ever making obscene gestures to the victim not she had 

heard about the same.  PW 5 also clarified that she had known the accused since 

his childhood and had not seen the accused getting involved in any anti social 

activities.   Defence  side  could  not  demolish  the  testimonies  of  PW 5  nor 

defence could show that she was falsely deposing.  

Again PW 6 has also disclosed that the victim is an aged 

lady.  Therefore evidence abounds to the fact that the victim woman was an old 

lady having grand-children.  Be it may, even a aged lady is vulnerable.  Age at 

times would not stop a debased mind to make sexual advances on even an old 

woman,if he wants to satisfy his lust any how.   PW 5 'sdisclosure that accused 

is not connected to anti-social activities in the area and that the accused runs a 

garage, indicates that accused is a responsible youth, which requires this Court 

to read the evidence with much circumspection and caution.  

23. Prosecution failed to show that there was a jungle at the 

place of occurrence, rather it is borne-out of record that the alleged place of 

occurrence is a road where people tread regularly.

24. Considering the time of the alleged occurrence that is at 

11 A.M, it is surprising that none of the passerbys had seen the alleged act or 

had stopped the accused and had come to the aid of the victim woman.  There is 

also no seizures of any materials as for example wearing clothes of the victim 

which could have been torn due to the alleged attack on the victim's person.  
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There is no medical evidence on record, in respect of the victim's injury.  The 

accused allegedly pinned the victim to the ground and in such circumstance 

victim would have suffered at least bruises.  But there is no evidence in respect 

of such injury being sustained by the victim woman during the onslought.  This 

is yet another surprising fact.  

25. Further from the perusal of the evidence of PW 7, it is 

discernable that accused had a garage at Tuniapara Bazar in which place the 

husband of the victim woman also had a shop and that there was some dispute 

between the accused and the informant in respect of sale and purchase of oil and 

that  the  informant  having  taken  advance  money,  failed  to  supply  oil  to  the 

accused under which circumstances the accused required the refund of money, 

whereby the informant had falsely implicated him in the instant case.

Further minute perusal of the evidence of the PW 1 and 

PW2 goes on to show that PW 1 was deposing falsely in respect of the factum 

of her not knowing the accused from before.  The husband's shop being situated 

near  the  accused's  shop,  non-sighting  of  the  accused  is  apparently  a  false 

statement and an inference therefore can be drawn that the victim woman was 

deposing falsely in respect of her not knowing the accused or for the matter, not 

having seen him.

Apparently there was a discord between the accused and 

the victim woman.  Therefore the subsisting enmity may be a reason for false 

implication and case of false implication cannot be ruled out into.  Therefore, it 

would not be safe to wholly rely on the uncorroborated evidence of PW 1.
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Again the allegation was in respect of alleged attempt of 

rape,  but  the  victim  had  failed  to  aver  in  what  manner  the  accused  took 

preparation  for  the  alleged  act  of  rape  or  even  failed  to  state  that  accused 

attempted to commit rape on her person.  She had only stated that the accused 

had pushed her to the ground but same is not sufficient to hold that the accused 

had attempted to rape the victim woman.  The PWs's evidence that PW 1 had 

reported about an attempt to rape to her would also not come to the aid of the 

prosecution as the PW1 had herself not alleged that accused attempted to rape 

her.  

Accordingly in the above circumstances, I am constrained 

to hold that the prosecution has failed to prove the charge against the accused 

person beyond all reasonable doubt.

Accused deserves to be acquitted accordingly.  The point 

for determination stands answered in the negative.

26. O   R   D   E   R

In the light of the foregoing discussions accused Habijul 

Rahman is acquitted of charge  U/S 341/354/376/511 IPC and set  at liberty 

forthwith. 

The bail bond of the accused  shall remain in force  for  a 

period of 6(six) months from today. 
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 Given under my hand and the seal of this Court on this 

2nd   day of March, 2017. 

          ( M. C. Bordoloi )

           ASSTT. SESSIONS JUDGE,
                 BONGAIGAON.

Dictated and corrected by me

( M. C. Bordoloi )
Asstt. Sessions Judge,
Bongaigaon.
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     APPENDIX

Prosecution witness :

PW 1 -    Victim, (name withheld).
PW 2 -     Swapna Das.
PW 3 -     Minati Bhatta. 
PW 4 -     Ganesh Sah. 
PW 5 -    Hira Khatun.
PW 6 -    Maya Barman.
PW 7 -     Amar Kundu. 
PW 8 -     Shah Alom Ali.

Prosecution exhibit

Ext 1 -      Ejahar
Ext 1(1) –  Signature of the then In-charge, Dhanmoni Deka.
Ext 1 (3)  -  Signature of Dulal Deka. (Inspector)
Ext 2 – Charge-sheet.
Ext 2 (1) – Signature of Dhanmoni Deka.
Defence witness
     
NIL

Defence exhibit 

NIL

      (  M. C. Bordoloi )
           Assistant Sessions Judge,

                                                                                          Bongaigaon.


