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HIGH COURT FORM NO. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT.

District :- Bongaigaon.

IN THE COURT OF CIVIL JUDGE ::::: BONGAIGAON.

Present :-     Smti M.C.Bordoloi,
         Civil Judge,
         Bongaigaon.

                                Saturday, the 5th day of November, 2016.

                            Title Suit No. 46  of 2013.

1. Sri Babul Sutradhar.

S/O  late Monmohan Sutradhar.

Resident of Natunpara, Bongaigaon.

P.O.& P.S & Dist – Bongaigaon.

2. Smti Swapna Roy.

W/O Sri Bidhan Ch Roy.

Resident of Sati Joymati Nagar, Bye Land No.6.

P.O. Geeta Nagar.

Dist – Kamrup.

3. Smti Shampa Das.

W/O Sri Pranab Das.

Resident of Natunpara, Bongaigaon.

P.O.& P.S & Dist – Bongaigaon.                                  
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4. Smti Soma Saha.

W/O Sri Parikhit Saha.

Resident of Natunpara, Bongaigaon.

P.O.& P.S & Dist – Bongaigaon.

      Plaintiffs

V E R S U S 

1.  Smti Sefali Sutradhar.

W/O Sri Ratan Sutradhar.

Resident of Shanti Nagar, Barpeta Road, Ward No.2.

Dist – Barpeta.  

2. Smti Dipali Dhar.

W/O Sri Manindra Dhar.

Resident of Netaji Nagar, Babupara, Ward No.9.

P.O. & Dist – Bongaigaon.

3. Sri Bimal Sutradhar.

S/O Late Monmohan Sutradhar.

Resident of Natunpara, Ward No. 16.

P.O. & Dist – Bongaigaon.

4. Shyamal Sutradhar.

S/O Late Monmohan Sutradhar.

Resident of Natunpara, Ward No. 16.

P.O. & Dist – Bongaigaon.     

   Defendants
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This suit coming for final hearing 
                                   on 28.9.2016,5.11.2016

(I) Given date or dates
     in the presence of 

Mr. D. C. Nath,                                                          Advocate for plaintiffs 
                     

Mr D. J. Mukherjee,                                                         Advocate for defendants
      

 and having stood for consideration to this on the 5th day 

of November, 2016  the Court delivered the following Judgment:

                

  T.S.46/2013

    ::: J U D G M E N T :::

1. This is a suit  for declaration, partition and confirmation 

of  possession.

2. The plaintiff's  case as set  out   in  the  plaint  is  narrated 

briefly hereinunder  :

Plaintiff's case 

3. That  one Monmohan Sutradhar being the predecessor-in-

interest of the plaintiffs and the defendants owned and  possessed a plot of land 

measuring 1 kathas covered by  khatian No. 203, Periodic patta no.122,  dag no. 

535,  since  converted  to  dag  no.  112  at  village  Dolaigaon,  Part  II  under 

Bongaigaon revenue circle  more specifically  described in the schedule to the 

plaint by constructing an Assam type residential house thereon.  That said 
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Monmohan Sutradhar expired on 17.3.2006 leaving behind the plaintiffs and the 

defendants as his successors-in-interest to inherit his intestate properties.  It is 

the plaintiff's case that the defendant No.3 and 4 had been living in the suit 

property while the plaintiff no.1 visits the ancestral property occasionally as he 

resides outside Bongaigaon due to his professional commitment.  It is alleged 

that on 6th April, 2013 when the plaintiff made a visit to the suit property he was 

denied access to his room in which he used to reside whenever he comes to the 

said  property  and  his   share  in  the  suit  house  was  not  recognized  by  the 

defendants.   It  is  further  averred  that  the  plaintiff  no.1  apprehending future 

dispute proposed to make amicable partition of the suit land but the defendant 

no.3 failed to respond under which circumstances the plaintiffs have filed the 

instant suit praying for declaration of 1/8th share each in the suit property and 

for  partition  of  the  suit  property,  a  further  decree  for  permanent  injunction 

alongwith costs of the suit.   

  Defendant's case 

4.  The  defendant  Nos.  1  and 2   entered  appearance  and 

filed their  written statement denying the plaintiffs case.  The defendants averred 

that the suit property was not in a position for division into 8 number of shares 

and that they have no claim in the suit land which they have expressed in the 

family meeting.  The defendants averred that their shares in the suit land would 

be  relinquished in  favour  of  defendant  no.3 and 4.   The  defendants  further 

averred that the plaintiff no.1 did not make any contribution in the maintenance 

of the suit property and the plaintiff had visited the house on 6.4.2013 only to 
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disturb the family peace and harmony.  Defendants denied further that plaintiff 

no. 1 was denied access to the suit house as alleged.  The defendants admitting 

that all the plaintiffs and the defendants are entitled to 1/8th share in the suit 

property averred that they do not claim their share in the suit land and prayed 

for dismissal of the suit.  

5. The  defendant  Nos.  3  and  4  also  filed   their  written 

statement jointly.  In their joint written statement, defendants raised the plea of 

absence of cause of action of the suit.   Defendants denied plaintiff's case of 

denial of access into the suit house and also denied the plaintiff's case of their 

proposing the  amicable partition of the suit land.   The defendant reiterated that 

the suit property was not in a position to be divided into 8 parts and prayed  that 

the  plaintiff  Nos,  2,  3  and 4 share  may be allowed to  be  purchased by the 

defendant no. 3 and 4 who are ready to purchase the same.  The defendants 

prays for dismissal of the suit.

6. Upon perusal of pleadings one of my learned predecessor-

in-chair  vide  order  dated  20.6.2014   framed  the  following  issues  for 

adjudication :

   Issues 

1.  Whether there is  cause of action for  the suit  ?

2. Whether the suit is barred by law of limitation  ?

3. Whether the plaintiffs  are entitled to get 1/8th share  

each in the suit property ?
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4. Whether the plaintiffs relinquished the right, title and 

interest over the suit property in favour of the 

defendants  ?

5. Whether each of plaintiffs and defendants are entitled 

to get 1/8th share over the suit property  ?

6. Whether the plaintiffs are entitled to get a decree as  

prayed for ?

7. To what relief(s) if any the   parties are entitled ?

7. Both sides adduced oral as well as documentary evidence. 

Both sides cross-examined  each others witnesses. 

Arguments

8. I  have  heard  the  arguments  forwarded  by  the  learned 

counsels of both sides.  Learned counsel for the plaintiffs submit that the suit 

property is the ancestral property of the plaintiffs and the defendants and each 

of the plaintiffs being successors-in-interest of the original owner are entitled to 

share therein.  Learned counsel prays for decreeing the suit for partition of the 

suit property. 

8.(a).  Per  contra,  learned  counsel  for  the  defendant  side 

submits that  though the plaintiffs have a share in the suit property yet the suit 

property not being in a position to be divided into 8 parts, the suit ought not to 

be decreed for partition.

9. Heard both sides. Perused the case record meticulously.  
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10. I have given my anxious consideration to the submission 

of the learned counsels of both sides.

11. My decision on the issues so framed  alongwith reason is 

given hereinunder    :

                        Discussion, Decision and reasons therefor

             Issue no.  1 :

Issue No.1 relates  to the question of presence of  cause of 

action for  the suit.

Plaintiff has instituted the present suit for declaration of 

share and for partition of the suit  property.  It  is alleged that defendants had 

failed to make amicable partition of the suit land thereby giving rise to a cause 

of action for the suit. 

On the other hand, the defendants denying the presence of 

cause of action for the suit averred that the suit property is not in a position for 

division into 8 shares as claimed and averred that plaintiff has no right to claim 

the  suit  property  as  he  had  failed  in  his  duties  as  a  son  towards  their 

predecessor-in-interest.

The rival claims of both the parties disclose that there is a 

cause of action for the suit.

The issue is decided in the affirmative in favour of the 

plaintiff.

12. Issue no.2 

Issue no.2 relates to the question of the suit being barred 

by the law of limitation.  
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Perusal  of the  plaint  discloses that  plaintiff  has alleged 

that on 29.4.2013 when he visited the ancestral property, defendant no.3 denied 

him access to the suit house and that his share in the suit property was disputed 

by the defendants.   It is further alleged that the plaintiff No.1's proposal for 

amicable partition of the suit land was turned down on 30.4.2013 thereby giving 

rise to a cause of action for the suit.

On  the  other  hand,  defendant  admitted  the  visit  of  the 

plaintiff no.1 to the ancestral house on 6.4.2013 but alleged that the said visit 

was only intended to disturb the peace of the house.  The defendants though had 

denied the plaintiffs case of his proposing amicable partition but had averred 

that the plaintiff no.1 had sown the apple of discord in the house.   That there 

was a strained relationship between the parties  has come to the fore. The instant 

case  is  one  filed  on  12.7.2013 for  partition  of  the  suit  land.    The  suit  for 

partition is maintainable when the denial of the claim to partition arises.  In the 

instant case plaintiff has alleged that such denial took place on 30.4.2013.  The 

instant  case  admittedly filed within 3(three)  months therefrom is one within 

time.  The question of bar of limitation would not rise herein.  

The  issue is decided  in the negative in favour of the 

plaintiff. 

13. Issue no. 3 and 5

The issues being inter-related are addressed together for 

the sake of convenience and to avoid repetition in the marshelling of evidence. 

Issue no. 3 relates to the question whether the  plaintiffs 

are  entitled to get 1/18th share  in the suit property while issue no.5 relates to 
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the question whether each of the plaintiffs and defendants are entitled to get 

1/8th  share in the suit property. 

That the suit land is the ancestral property of the plaintiffs 

and the defendants is not in dispute.  Ext 2 being the certified copy of registered 

sale deed no. 330 dated 11.5.1988 which is admitted without objection from the 

defendant side discloses that  Manmohan Sutradhar  being the predecessor-in-

interest of the plaintiff and the defendant had purchased the suit land from one 

Sefali Sanyal.   Ext 3 being the certified copy of jamabandi of the suit land also 

discloses the possession of the suit land by the plaintiff's predecessor-in-interest. 

Therefore, that the suit land was owned and possessed by Manmohan Sutradhar 

during his life time is established.  That the plaintiffs and the defendants are the 

successors-in-interest  of Monmohan Sutradhar is also not in dispute.  It is not 

the defendants plea that Monmohan Sutradhar had bequeathed the property in 

favour of some one.  Rather that the property of  Monmohan Sutradhar had 

remained un-partitioned after his death is an admitted fact.  

Situated thus, the plaintiffs and the defendants, that is, the 

successors-in-interest  of   Monmohan  Sutradhar  who  are  8  in  numbers  are 

entitled to share in the suit property.  

Accordingly,  each  of  the  successor  of   Monmohan 

Sutradhar would be entitled to 1/8th share in the suit land.  The plaintiffs and the 

defendants are each entitled to 1/8th share in the suit property therefore.  

The issues are   decided in the affirmative in favour of the 

plaintiff.
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14. Issue no.4

The  issue  no.  4  relates   to  the  question  whether  the 

plaintiff relinquished their right, title interest over the suit land in favour of the 

defendants.

It  is  the  defendants'  plea that  the  plaintiffs  in  a  family 

settlement held in the year 2011 came to a settlement that defendant no.1 and 2 

and plaintiff No. 2, 3 and 4 would not claim any share in the suit property and 

that they have relinquished in the suit land voluntarily.

Perusal of the written statement of the defendant no.1 and 

2 discloses that they had no claim to their share in the suit property rather they 

had averred that their share may be given to defendant no.3 and 4.  Defendant 

though had averred that  there  was a  family sitting in  the year  2011 but  the 

defendant witnesses DW 1, DW 2 or DW 3 failed to produce any document in 

respect of the alleged family settlement.

DW 1 being Sefali  Sutradhar, DW 2 being Dipali  Dhar 

disclosed in their respective cross-examination that they had not made any deed 

of relinquishment in favour of the defendants and that though they had averred 

in their written statement that their respective share ought to be divided between 

defendant no.3 and 4, but in their evidence they disclosed that their share in the 

suit land be given in favour of defendant Bimal Sutradhar only.

The  defendant  witnesses-DW 1  and  DW 2  had  stated 

about their relinquishment in favour of defendant no.3 and defendant no.4 and 

with the passage of time during trial had resiled from their earlier stand and 

claimed that  their  share  in  the  suit  property be  given  to  the  defendant  no.3 

alone.  Admittedly, there is no deed of relinquishment of any share executed by 

Contd.....



(11)

defendant No.2 and 3.   Any relinquishment  in  property is to  be made by a 

registered  instrument  only.   In  the  absence  of  such  an  instrument  the 

relinquishment made by the defendant no.2 and 3,  by word of mouth  once in 

favour of defendant No.3 and 4 and subsequently in favour of defendant No.3 

only would not be  of any legal consequences.

Again, the defendant though have raised the plea that the 

plaintiff no.2, 3 and 4 have been projected as plaintiffs, by plaintiff No.1 only to 

grab their respective shares without their knowledge, is without any foundation. 

PW 1 has proved Ext 1 being the power of attorney executed by plaintiff No.2 

to 4 in his favour.  Though defendant has disputed that plaintiff No. 2, 3 and 4 

were  not  present  to  execute  Ext  1,  but  failed  to  disprove  signatures  of  the 

executants of Ext 1.  Situated thus,  the power of attorney exhibited by the 

plaintiff as Ext 1 and the signature of the plaintiffs on the plaint goes to 

show that  they  have  instituted  the  suit  claiming  their  share  in  the  suit 

property and had empowered the plaintiff no.1 to conduct the suit. 

 Had there been any relinquishment by plaintiff No.2 to 4 

the same would have been reduced into writing by them.  Without a valid deed 

of  relinquishment  the  plea  of  the  defendant  that  actually  there  had  been 

relinquishment  by the plaintiffs would not hold water.  Further the defendant's 

failure  to  prove  the  factum  of  a  family  settlement,  as  well,  negates  the 

defendant's  plea  of  plaintiff  No.2,  3  and  4  relinquishing  share  in  the  suit 

property even at a family sitting. 

   The issue is decided in  the negative  in favour of the 

plaintiff. 
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15. Issue no.6 and 7

Issue no.6  relates to the question whether the plaintiffs 

are entitled to get a decree as prayed and Issue No.7 relates to the question as to 

the entitlement of parties to reliefs in the suit. .

The two issues being inter-related are addressed together 

for the sake of brevity.

In view of my discussions and decision in issue no.1, 2, 3, 

4  and 5, I am but to hold that the plaintiff and the defendant are each entitled to 

share in the suit property and the plaintiffs and the defendants have joint right, 

title, interest over the suit land.

The plaintiffs and the defendants are each entitled to 1/8th 

share in the suit land and the plaintiffs are entitled to a decree for partition of the 

suit land.

The issues are decided in the affirmative in favour of the 

plaintiffs as indicated above. 

16.  O  R   D   E   R

In the light of the foregoing  discussion, the plaintiffs' suit 

is decreed on contest without costs.   

It  is  hereby  decreed  and  declared  that  plaintiffs  and 

defendants have joint right, title and interest over the suit land and each of the 

plaintiffs and the defendants are entitled to 1/8th share in the suit land. 

Prepare a preliminary decree accordingly.

The Deputy Collector, Bongaigaon is to  partition  the suit 

properties as per the shares of the parties declared herein above, as per the 
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Provision of Section 54 of the Code of Civil Procedure and  to submit report for 

preparation of final decree.  The Deputy Collector, Bongaigaon is also to put 

the  parties  in  possession  of  their  respective  shares  and  to  mutate  the  land 

records accordingly.

  Issue precept accordingly. 

Given under my hand and the seal of this Court on the 5th 

day of November, 2016.

                    
                             

         ( M.C.Bordoloi )
           CIVIL JUDGE,
             Bongaigaon.

Dictated & corrected by me,
   

    
( M.C.Bordoloi )
Civil Judge,
Bongaigaon
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 A  P  P  E  N  D  I X

Plaintiff's witnesses :

PW 1  -    Babul Sutradhar.

Defendant's witnesses :

DW 1 -   Smti Sefali Sutradhar.

DW 2  -  Smti Dipali Dhar.

DW 3 -   Bimal Sutradhar. 

Court witness

CW 1 – Nil.

Plaintiff's exhibit

Ext  1 -    Power of Attorney No. A-1721 dated 7.7.2013.

Ext 2 -     Certified copy of registered sale deed no. 330 dated 11.5.1988.

Ext 3 -    Certified copy of Jamabandi of patta no.122, dag no. 112.

Ext 4 -     Land holding certificate

Ext 5  -    Land revenue receipt.

Defendant's exhibit

Ext A -   Registered sale deed no. 330 dated 11.5.1988.

Ext B  - Jamabandi of the suit land.

Ext C  - Periodic Khiraji Patta.

Ext D -   Land revenue payment receipt.

Ext E -   Municipal Payment receipt. 

    ( M.C.Bordoloi )
       Civil Judge,

      Bongaigaon.


