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HIGH COURT FORM NO. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT.

District :- Bongaigaon.

IN THE COURT OF CIVIL JUDGE ::::: BONGAIGAON.

Present :-     Smti M.C.Bordoloi,
         Civil Judge,
         Bongaigaon.

                                Tuesday, the 10th day of January,2017.

                            Title Suit  No. 6  of 2013.

1. Sri Prafulla Kumar Barman.

S/O  Late Srikanta Barman.

Vill : Amgrui, Part II,

P.O. Boitamari, P.S. Abhyapuri.

Dist – Bongaigaon.                                                                                   Plaintiff 

V E R S U S 

1.  Sri Bonomali Barman.

S/O Late Srikanta Barman,

Vill : Bajitpara. 

P.O. Dhantala. P.S. Abhyapuri.

Dist – Bongaigaon.   

2. Sri Jagadish Chandra Barman.

S/O Late Srikanta Barman,
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Vill : Dewangaon. P.O. North Boitamari.

Dist : Bongaigaon.

     Defendants

      A  N  D  

1. Sri Thinesh Barman.

2. Sri Hemanta Barman.

3.  Sri Suresh Barman.

4.  Sri Bimal Barman.

All are sons of late Atul Barman.

All are resident of  village Dewangaon.

P.O. North Boitamari.

5. Smti Kiran Barman.

D/O Late Atul Barman.

W/O Sri Mano Barman.

Vill : Dhaknabari, P.O. Boitamari.

P.S &  Dist – Bongaigaon.   

6.Sri Mahesh Barman.

S/O Late Ramakanta Barman.

7. Smti Sarala Barman.

D/O Late Ramakanta Barman.

8. Smti Bisti Bala Singha.

D/O Late Ramakanta Barman.

W/O Sri Batasu Singha.

Simlaguri. P.O. Simlaguri.

P.S. Dhaligaon, Dist – Chirang.
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9.Smti Bhanubala Barman.

D/O Late Ramakanta Barman.

W/O Sri Balit Barman.

Dhaligaon, Bongaigaon.

P.O. & Dist : Bongaigaon.

10. Smti Bhradbati Knowar.

D/O Late Srikanta Barman.

W/O Sri Rati Kanta Knowar.

Vill : North Salmara.

P.S. Abhyapuri. Dist : Bongaigaon.

11. Smti Kamleswari Ray.

D/O Late Srikanta Barman.

W/O Late Madhav Ray.

Vill : Chokapara, Kamarpara.

P.S. & Dist : Bongaigaon.

12. Smti Hiteswari Ray.

D/O Late Srikanta Barman.

W/O Sri Tulen Ray.

Vill : Chokapara, Kamarpara.

P.S. & Dist : Bongaigaon.

13. Smti Pratima Ray.

D/O Late Srikanta Barman.

W/O Bhola Ray.

Vill : Kakragaon.

P.O. & P.S. Basugaon.

Dist : Chirang.
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14. Smti Annada Barman.

W/O Late Karuna Kanta Barman.

15. Smti Intibala Barman.

D/O Late Karuna Kanta Barman.

16. Smti Sandhya Ray.

D/O Late Karuna Kanta Barman.

W/O Sri Mahen Ray.

Vill : Sajnavita.

P.O. Dhantala. Dist : Bongaigaon.

17. Smti Mandira Ray.

D/O Late Karuna Kanta Barman.

W/O Sri Bhupen Ray.

Vill : Khudra Basugaon.

P.O. Kalpukhuri. Dist : Kokrajhar.

18. Smti Panchami Barman.

D/O Late Karuna Kanta Barman.

W/O Sri Ramesh Barman.

Vill : Dhalagaon. P.O. North Boitamari.

Dist : Bongaigaon.

19. Smti Binita Ray.

D/O Late Karuna Kanta Barman.

W/O Sri Phanindra Ray.

Vill : Saonagaon. P.O. Mulagaon.

Dist : Bongaigaon.
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20. Smti Manjula Ray.

D/O Late Karuna Kanta Barman.

W/O Sri Panchanan Ray.

Vill : Ropwmari. P.O. Chapar.

Dist : Dhubri.

21. Smti Ranjita Singha.

D/O Late Karuna Kanta Barman.

W/O Sri Hiten Singha.

Vill : Mouatari.

P.O. Chapar.

Dist :Dhubri.

22. Smti Banti Ray.

D/O Late Karuna Kanta Barman.

W/O  Sri Khagaen Ray.

Vill : Mulagaon.

Dist : Bongaigaon.

23. Sri Chandi Charan Barman.

S/O Late Dwip Singh Barman.

Vill : Dewangaon.

P.O. North Boitamari.

Dist : Bongaigaon.

            Proforma defendants

This suit coming for final hearing on 22.12.2016.
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(I) Given date or dates
     in the presence of

Mr. S. Kr Sarkar,                                                Advocate for plaintiff 
                     

Mr P. Sarma                                                              Advocate for  defendants
 

Mr M. Kalita,                                                Advocate for proforma defendant

                                                  Nos.2,4,14 to 22

 and having stood for consideration to this on the 10th day 

of January, 2017  the Court delivered the following Judgment:

                                                 T.S. 6/2013.

    ::: J U D G M E N T :::

1. This is a suit  for declaration, partition and recovery of 

khas possession. 

2. The plaintiff's story as set out in the plaint is briefly given 

hereinunder  :

Plaintiff's Case :

3. That   one  Srikanta  Barman  (since  deceased)  and  his 

brothers namely – Atul Barman, Ramakanta Barman, Karuna Kanta Barman 

( all since deceased) and Chandi Charan Barman jointly owned  and possessed 

plots of land being 3 bighas 15 lechas covered  by dag no. 4 and patta no.2, 1 

bigha 1 katha 5 lechas of dag no. 4 patta no.2, 13 bighas 2 kathas 6 lechas 

covered  by  dag  no.  260  and  patta  no.2  at  village  Barkhata,  Part  II  under 

Bointamari Revenue circle and  further plot of land measuring 1  bigha 4 kathas 
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5 lechas covered by dag no. 611 and patta no.8 of village Bashbari, Part I under 

Bongaigaon Revenue Circle, which lands have been scheduled in the schedule 

A to  the  plaint.   That  after  the  death  of  Atul  Barman,  Ramakanta  Barman, 

Srikanta Barman and Karuna Kanta Barman, their legal heirs have inherited the 

schedule A lands whereby each of the pattadar or his respective legal heirs got a 

share  of  land  measuring  3  bighas  2  kathas  17.2  lechas  in  the  A schedule 

properties after amicable partition of the schedule A properties and accordingly 

land measuring 3 bighas 2 kathas 17.2 lechas also fell into the share of Srikanta 

Barman, the father of the plaintiff which is described in schedule B to the plaint. 

That  Srikanta  Barman,  the  predecessor-in-interest  of the  plaintiff  expired on 

26.1.2010  leaving  behind  the  plaintiff,  defendant  no.1  and  2,  proforma 

defendant nos 10,11,12 and 13 to  inherit  the  schedule  B land.   It  is  further 

averred  that the predecessor-in-interest of the  plaintiff had self acquired plots 

of lands being 8 bighas 5 lechas covered by dag no. 69 of patta no. 449, 3 

kathas 7 lecahs of dag no. 911 and patta no.449 and 3 bighas 2 kathas 17 lechas 

of dag no. 914 and patta no. 449, and also further plot of land measuring 3 

bighas 4 kathas 3 lechas covered by dag no. 743 of patta no. 449 of village 

Dewangaon  under  Bongaigaon  revenue  circle  and  another  plot  of  land 

measuring 9 bighas under dag no. 150, patta no. 151 at village Bajitpara under 

Boitamari revenue circle which lands have been specifically mentioned in the 

schedule  C  to  the  plaint.    It  is  averred  by  the  plaintiff  that  the  proforma 

defendants  nos.  10  to  13   who  are  his  sisters  relinquished  their  right, 

title,interest  over  the  properties in  favour  of their  brothers  as  large  sums of 

money were expended during the life time of their predecessor-in-interest at the 

time of  their marriage.  It is alleged that the defendants have been enjoying the 
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scheduled  properties  during  the  life  time  of  Srikanta  Barman  depriving  the 

plaintiff of his legitimate share in the schedule B and C properties.  On being 

approached for partition of the suit  lands  the  defendants failed to  concede. 

Whereby  the  plaintiff  has  been  compelled  to  institute  the  present  suit  for 

declaration that plaintiff has right, title interest over the suit land, a decree for 

partition of the suit land, a further decree for eviction and khas possession of the 

defendants from the schedule M and N lands alongwith  costs of the suit.

Defedant nos. 1 and 2 contested the suit by filing their 

joint written statement .  

In their written statement the defendants raised the plea of absence of cause of 

action, non-maintainability, non-joinder of parties, under valuation etc.  Besides 

the aforesaid pleas defendants disputed the identification of the schedule A and 

B  lands,  disputing  the  dag  nos.  and  patta  nos.  of  the  scheduled  lands. 

Defendants admitting the joint ownership of the schedule A lands by Srikanta 

Barman, Atul Barman, Ramakanta Baman, Karuna Kanta Barman and Chandi 

Charan  Barman  and  the  amicable  partition  of  the  said  lands  amongst  the 

respective pattadars and peaceful occupation of the respective shares by each of 

the joint owners after partition, averred that the plaintiff had left his ancestral 

house in the year 2000 and started living at village Amguri ignoring his duties 

towards  his father, further disputing the plaintiff's case of alleged deprivation. 

The  defendants  admitting  the  acquisition  of  schedule  C  property  by  their 

predecessor-in-interest averred that the defendant no.1 has been possessing the 

land covered by dag no. 150 and patta no.151 by constructing his residential 

house and planting trees thereon and the defendant no.2 has been occupying the 

land at village Dewangaon covered by dag no. 697, patta no. 449 by planting 

 Contd......



(9)

trees and constructing residential houses.  The defendants claimed that all the 

legal heirs of their deceased predecessor-in-interest are entitled to share in the 

property and are each entitled to 1/7th share in the suit land and not 1/3rd as 

claimed by the plaintiff.  The defendant further averred that D schedule land 

was orginally owned by Kameswari  Barman and after her death her legal heirs 

being  Srikanta  Barman,  Atul  Barman,  Ramakanta  Barman,  Karuna  Kanta 

Barman and Chandi Charan Barman became the joint owner of the said plot of 

land and denied the alleged transfer of the share of plaintiff's predecessor-in-

interest in the name of the plaintiff alone.  The defendants prayed for dismissal 

of the plaintiff's suit.

4.

 Proforma  defendants  Nos,  2,4,14,15, 

16,17,18,119,20,21 and 22  also submitted their written statement dismissal 

of the plaintiff's suit.  Again having entered appearance proforma defendant 

nos. 1 and 23 submitted their joint written statement.  Proforma defendant 

nos. 1 and 23 submitted their written statement admitting the plaintiff's case 

in its entirety  and prayed for decreeing the suit in plaintiff's favour. The 

proforma defendant Nos. 3,9,11 and 12 failed to contest the suit and vide 

order dated 21.3.2013 suit  proceeded exparte against  proforma defendant 

Nos. 3,9,11 and 12.  The proforma defendant Nos. 6,7 and 8 failed to enter 

appearance despite  receipt of summons and accordingly vide order dated 

24.4.2013, suit  proceeded exparte against the proforma defendant Nos. 6,7 

and  8.  Proforma  defendants  no.5  and  13  failed  to  contest  the  suit  and 

accordingly vide order dated 21.1.2014 suit proceeded exparte against the 

proforma defendant nos. 5 and 13.
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5. The proforma defendant nos.1,2 and 23 filed their written 

statement. 

 

6. Upon perusal of pleadings vide order dated 6.9.2014 the 

following issues had been framed for adjudication :

ISSUES

1. Whether the suit is maintainable ?

2. Whether there is cause of action for the suit ?

3. Whether the suit is bad for non-joinder of parties.

4. Whether the plaintiffs have right, title and share 

over the suit land more specifically described in 

schedule B, C and D to the plaint ?

5. Whether  the  plaintiff  is  entitled  to  a  decree  for 

partition of the suit land being B and C schedule 

land ?

6. Whether  the  plaintiff  is  entitled  to  a  decree  as 

prayed for in the plaint ?

7. Whether  the  plaintiff  is  entitled  to  any  other 

relief ?

7. The  plaintiff  in  order  to  prove  its  case  adduced  the 

evidence  of  5  number  of  witnesses  including  the  official  witnesses.   The 

defendant side failed to cross-examine the plaintiff's  witnesses and remained 

conspicuous by their absence and accordingly vide order dated 30.6.2015 suit 

proceeded exparte against the defendants while proforma defendant nos. 2, 4, 

14 to 22 contested the case.   Proforma defendants failed to adduce any 
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evidence.

8. Heard  the argument advanced by the learned counsel, for 

the plaintiff side and the contesting proforma defendants.

9. My  decision  on  the  issues  so  framed  for  adjudication 

alongwith reasons is given hereinafter   :

                       Discussion, Decision and reasons therefor:

Issue no. 1:

Issue no.1 relates to the question of maintainability of the 

suit suit.

Defendant has raised the plea of non-maintainability of 

the  plaintiff's  suit,  but  have  failed  to  aver  as   to  how the  present  suit  was 

rendered non-maintainable.

Perusal of the plaint discloses that plaintiff has instituted 

the suit for declaration of his right, title interest and for declaration of his share 

in the suit property alongwith the relief of partition.  The Civil Court is the 

appropriate  forum for  seeking  the  aforesaid  relief.   The  plaintiff  is  seeking 

partition  of  his  father's  intestate  properties,  which  right  had  accrued on  the 

admitted  death  of  the  plaintiff's  father.   The  scheduled  properties  being 

admittedly joint, the suit for partition is maintainable.  

Considering  the  above  and further  considering  that  the 

defendant had failed to show how the present suit was barred by existing law of 

the land, I am but to hold that the plaintiff's suit is maintainable in its form.

The issue is decided in the affirmative.
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10. Issue no.2:

Issue no.2 relates to the question of presence of cause of 

action for the suit.  

Plaintiff has prayed for declaration of his share in the suit 

properties and also for partition of the scheduled properties.  It is the plaintiff's 

case  that  other  female  heiress  of  Srikanta  Barman  having relinquished their 

share  in  the  scheduled properties,   he  alongwith  the  brother/  defendants  are 

entitled to 1/3 rd each in the suit land. It is alleged that the defendants have 

refused amicable partition.

On the other hand, defendants denying plaintiff's case of 

refusal to partition the suit properties averred that the plaintiff is only entitled to 

1/7th share in the suit  land not to the extent of 13rd share as claimed by the 

plaintiff  and  claimed  that  the  female  heirs  of  Srikanta  Barman  has  in  fact 

relinquished their respective shares in their favour only and not as a whole.

Perusal of the rival claims and contentions discloses that a 

questions in respect of the extent of shares of the parties and also in respect of 

alleged relinquishment made by the heiress of the original owner are required to 

be determined.  Accordingly,  a foundation for the suit is made out.  A cause of 

action for the suit is unfolded.

The issue is decided in favour of the plaintiff. 

11. Issue No.3:

Issue no.3 relates to the question of suit being rendered 

bad for non-joinder of the parties.

Defendants  have  raised the  plea  that  the  legal  heirs  of 

Atul Barman, Rama kanta Barman, Karuna Barman and Chandi Charan Barman 
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have been wrongly impleaded in the instant suit  as  after  the death of Dwip 

Singh Barman that  is  the original owner,  the properties belonging to Dwip 

Singh Barman have been amicably partitioned amongst his legal heirs being 

Atul Barman, Rama kanta Barman, Karuna Barman, Chandi Charan Barman 

and Srikanta Barman.  However, defendants have failed to plead as to for whose 

non-joinder the suit is rendered bad.

Perusal  of  the  plaint  discloses that  plaintiff  is  claiming 

share in the properties of Srikanta Barman, his predecessor-in-interest. It is also 

the plaintiff's pleaded case that sharers of the property belonging to Dwip Singh 

Barman had amicably partitioned the ancestral  property and each have been 

enjoying  their  respective  shares  received  on  partition  and  after  them  their 

respective  legal  heirs  have  been  enjoying the  same.   When  partition  of  the 

properties of Dwip Singh Barman had been admitted and there is no dispute in 

respect of enjoyment of properties received on such partition, being raised by 

the said sharers, the legal heirs of each of the said sharers have been mis-joined 

accordingly.  But the suit is not bound to fail for mis-joinder of party.  

Again, defendant had averred that Srikanta Barman had 

left behind the plaintiff, defendants and four daughters on his death.  The four 

daughters of Srikanta Barman have been impleaded as proforma defendant nos. 

10 to 13.  Accordingly, none of the surviving legal heirs of Srikanta Barman 

have been left  out.  Accordingly,  plaintiff having instituted the suit  claiming 

partition  of  the  properties  of  Srikanta  Barman,  the  legal  heirs  of  Srikanta 

Barman are the necessary parties in the suit of partitionand all the legal heirs of 

Srikanta Barman being impleaded in the suit, the plea of the defendant that the 

suit is bad for non-joinder of necessary parties cannot be sustained.
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The  issue  is  decided  in  favour  of  the  plaintiff  in  the 

negative.

12. Issue no.4:

Issue no.4 relates to  the question whether the plaintiffs 

have right, title and share over the suit land more specifically described in the 

schedule B, C and D to the plaint.  

Plaintiffs claim share in the properties of Srikanta Barman 

alongwith the defendants.  Plaintiff has pleaded that he is entitled to 1/3 rd share 

in the properties of Srikanta Barman, his sisters being proforma-defendant Nos. 

10 to  13 having relinquished their respective shares in favour of their 3 brothers 

jointly,  as  large  sum  of  money  were  spent  by  the  father  of  the  proforma 

defendants, at the time of their respective marriages.   Plaintiff also claimed 

exclusive right over the D schedule land on the ground that 2 kathas of land of 

dag no.1 and patta no.428 at village Amguri had been transferred in favour of 

the plaintiff  by Srikanta Barman by affixing his signature on the chitha book at 

the Boitamari revenue circle and that Rama kanta Barman had also transferred 

another plot of land measuring 2 kathas in favour of the plaintiff and the sons of 

Atul Barman and that Suresh Barman further transferred another plot of land 

measuring 2 kathas 4 lechas from the aforesaid dag by putting their signature on 

the revenue records thereby transferring a total plot of land 1 bigha 1 katha 4 

lechas of land covered by dag no. 1 and patta no.428 at village Amguri under 

Boitamari revenue circle.

PW  1  in  his  evidence-in-affidavit  and  additional 

evidence-in-affidavit reiterated his pleaded case.  
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PW 2,  PW 3  and  PW 4  also  supported  PW 1  in  all 

material particulars, in their respective evidence-in-affidavit.  

PW 1 in support of his case exhibited the  documents viz 

–  Ext  1,  being  periodic  khiraji  patta  of  Srikanta  Barman,  Ext  2  being  the 

certified copy of jamabandi, Ext 3 being periodic khiraji patta, Ext 4 being the 

periodic    khiraji  patta,  Ext  5 being certified copy of order dated 29.9.2012 

passed in Title Suit no. 12/2011, Ext 6 and Ext 7 being the revenue receipts, Ext 

8 being the periodic khiraji patta.

PW 5 Samsul Talukdar, Lat Mandal of Boitamari revenue 

circle deposed on oath that land measuring 1 bigha 1 katha 4 lechas covered by 

dag no.1(old), new 1and patta no. 25 (old), 27(new) has been recorded in the 

record of rights in the name of Prafulla Kr Baman as sharer on 12.6.2002 and 

that Srikanta Barman had caused the transfer of the said land by affixing his 

thumb impression on the chitha book.  PW 5 exhibited Ext 10 being the draft 

chitha book of village Amguri and Ext 10(1) being the relevant entry in Ext 10 

and  Ext  10(2)  being  the  entry  in  respect  of  Sri  Rama  Kanta  Barman 

relinquishing his share in favour of the plaintiff.  PW 5 also exhibited Ext 11 

being the chitha book of village Amguri which discloses that land measuring 1 

bigha 1 katha 4 lecahs covered by dag no.1, patta no.428 have been recorded in 

the name of Prafulla Kr Barman and that the land covered by patta no. 25/27 

has been converted into dag no. 428.  PW 5 also exhibited Ext 11(1) being the 

relevant entry.

Perusal of Ext 3 discloses that land covered by dag no. 

611 of patta no. 8 for land measuring 1 bigha 4 kathas 5 lechs at village Basbari 

is issued in the name of Atul Ch Barman , Rama Kanta Barman, Karuna Kanta 

Barman and Chandi Charan Barman.  Again, Ext 4 is a patta in respect of lands 
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measuring 3 kathas 15 lechas of dag no.4, 1 bigha 1 katha 5 lechas of dag no.44, 

lands measuring 13 bighas 2 kathas 6 lechas of dag no.260 of the same patta 

that is patta no. 2 at village Borkatha, Part II under Boitamari revenue circle. 

Perusal of Ext 3 and Ext 4 which are periodic khiraj patta discloses that  Atul 

Ch. Barman, Rana Kt. Brman, Karma Kt Barman and Chandi Charan Barman 

had joint ownership of the A schedule properties, Ext 3 and Ext 4 being patta, 

are  docum,ents  of  title  under  the  Assam Land and Revenue Regulation  Act 

1886.  Admittedly, the legal heirs of Dwip Singh Barman had partitioned their 

ancestral land amicably.  There is no dispute in respect of the such amicable 

partition of land between the sharers,  that  is,  Rama  Kanta  Barman,  Srikanta 

Barman,  Karuna  Kanta  Barman  and  Atul  Ch  Barman  and  Chandi  Charan 

Barman.  The evidence of the PW 1 and the evidence of PW 2 to PW 4 discloses 

that the schedule B properties fell into the share of Srikanta Barman after the 

amicable  partition.   The  legal  heirs  of  the  sharers  being  Ramakanta,  Atul 

Barman, Chandi Charan Barman, Karuna Kanta Barman have been impleaded 

in the suit but they had not disputed the fact  of amicable  partition of the A 

schedule properties,  and have not disputed the fact  that  they the schedule B 

properties fell into the share of Srikanta Barman as claimed by the plaintiff.  

Plaintiff  had  averred  that  Srikanta  Barman  had  self 

acquired plots of lands measuring 8 bighas 5 lechas of dag no. 697, 3 kathas 7 

lechas covered by dag no. 911, 3 bighas 2 kathas 17 lechas of dag no. 914, 3 

bighas 4 kathas 3 lechas of dag no. 743 of patta no. 44, and another plot of land 

measuring 9 bighas covered by dag no. 151, patta no. 151 at village Bajitpara 

whereby Srikanta Barman owned land measuring 25 bighas 12 lechas in total.

Perusal of Ext 1 discloses that land measuring 8 bighas 5 

lechas covered by dag no. 694 of patta no. 449 at village Dewangaon  and 
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further land measuring 3 kathas 7 lechas covered by dag no. 911 of the same 

patta situated at village Dewangaon, again land measuring 3 bighas 2 kathas 17 

lechas covered by patta no. 449, dag no.914 and land measuring 3 bighas 4 

kathas 3 lechas covered by dag no. 743, patta no. 449 at village Dewangaon is 

in the name of Srikanta Barman and the patta in respect of the said land had 

been issued in the name of Srikanta Barman.  Again, Ext 2 which is the certified 

copy of jamabandi discloses that land measuring 9 bighas covered by dag no. 

150 and patta no. 151 at village Bajitpara under Boitamari revenue circle had 

been recorded in the name of Banamali Barman, Prafulla Kr Barman, Jagadish 

Barman and Srikanta Barman. 

Perusal of Ext 1 which is the patta in the name of Srikanta 

Barman discloses his ownership in respect of the properties mentioned in Ext 1, 

patta being a document of title under the Assam Land and Revenue Regulation 

Act. 1886.  Now Ext 1 clearly indicate title of Srikanta Barman in respect of 

land mentioned at schedule c to the plaint.

Ext 2 which is the certified copy of Jamabandi though not 

a document of title but it cannot be brushed aside.  “Jamabandi” is a prima-facie 

proof of possession and not a document of title is settled.  But Ext 2 being the 

final jamabandi and same not being in dispute goes on to show that suit land is 

recorded  in  the  name  of  Srikanta  Barman  and  his  male  issues  that  is  the 

defendants.  Defendant have not claimed that the land mentioned in Ext 2 as 

their  self-acquired  property.   Nor  it  is  the  plaintiff's  case  that  he  had  also 

acquired  the  same  on  his  own.   It  is  an  admitted  position  that  the  land 

mentioned in Ext 2 is the joint property which originally belonged to Srikanta 

Barman.  Accordingly Ext 1 and Ext 2 goes on to show that the land mentioned 

in C schedule to the plaint belonged to Srikanta Barman  accordingly after him, 

 Contd......



(18)

his legal heirs are entitled to shares therein.

The plaintiff had claimed that the Schedule D land had 

been given to the plaintiff by Srikanta Barman by affixing his thumb impression 

in the chitha book.  PW5 had testified to the effect that land measuring 1 bigha 

1 katha 4 lecha covered by dag no. 1 and patta no. 428 have been transferred by 

the original owner in favour of the plaintiff on 12.6.2002 and since thereafter 

the land records in respect of the aforesaid land has been continuing in the name 

of the plaintiff.  

 But plaintiff has failed to prove that the D schedule land 

was transferred by a  valid instrument of conveyance by Srikanta  Barman to 

him.  Admittedly the D scheduled land was transferred by his predecessor-in-

interest by means of “chitha mutation” a fact supported by PW 5 – the official 

witness  as  well.   But  the  Transfer  of  Property  Act.  1882,  do  not  recognize 

transfer  of  title  from  the  original  owner  by  means  of  “chitha  mutation”. 

Accordingly affixing a thumb impression on the chitha book can not be held to 

be valid means of conveyance and notice would thereby get transferred.  The 

Ext 8 though was issued in the name of the plaintiff, yet plaintiff having failed 

to show that the schedule D land was his 'self-acquired property' rather from his 

own admission  when  it  has  came to  the  fore,  that  same   was  his  ancestral 

property, the possession  of the plaintiff over the lands mentioned at Ext 8 that is 

the  D schedule  land  is  therefore  for  and  on  behalf  of  all  the  legal  heirs  of 

Srikanta Barman.  More issuance of patta in the name of plaintiff for the joint 

ancestral property cannot be construed as ouster of the other sharers from  joint 

ownership of the ancestral property, ouster not being specifically pleaded and 

proved. Plaintiff's possession is therefore for all the joint owners.  Hence in the 

above circumstances Ext 8 will not confer exclusive title to the plaintiff in 
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respect of D scheduled land have a share in the D scheduled property however.  

Accordingly in view of the above discussion, I am but to 

hold that plaintiff has right, title and share over the land mentioned in B, C and 

D to the plaint.  

The  issue  is  decided  in  favour  of  the  plaintiff  in  the 

affirmative.

Issue no. 5:

Issue No. 5 relates to the question whether the plaintiff 

would be entitled to a decree for partition of the suit land being B and scheduled 

land.  

In view of the discussions made and my decisions in issue 

nos. 1 to 4, I am but to hold that plaintiff is entitled to a decree for partition of 

the B and C schedule land.  The  issue  is  decided  in  the 

affirmative in favour of the plaintiff.

Issue no. 6 and 7:

Issue  No.  6  and  7  being  inter  related  are  addressed 

together for the sake of convenience and brevity.

In view of the discussions and  decisions in issue nos. 1 to 

5, I am but to hold that plaintiff has right, title, interest over the schedule B, C 

and D lands jointly with the defendants and proforma-defendants nos. 10 to 13 

and that each of the plaintiff, defendants and proforma-defendants no. 10 to 13 

are entitled to 1/7th share in the schedule B, C and D lands.  Plaintiff is also 

entitled to partition of the suit land in the light of the shares declared and to 

recover khas possession of the land which would fall into share of the plaintiff 
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on partition, by a competent revenue authority.

The issues are decided in the affirmative in favour of the 

plaintiff.

  O R D E R

 In the light of the foregoing discussions plaintiff's  suit 

stands decreed on minimal contest without costs.  

It  is  hereby  declared  that  plaintiff,  defendants  and 

proforma-defendants no. 10 to 13 have joint right, title over the schedule B, C 

and D lands.  It is further decreed and declared that plaintiff, defendants and 

proforma-defendants  Nos.  10  to  13  are  each  entitled  to  1/7th share  in  the 

schedule B, C and D to the plaint and plaintiff is also entitled to receive khas 

possession of the land which would fall in his share consequent to partition.  

Prepare a preliminary decree accordingly. 

Issue  precept  to  the  Deputy  Collector  Bongaigaon,  to 

effect partition of the schedule land / suit land as per terms of the preliminary 

decree and to put the plaintiff in possession of the land which would fall into his 

share  on  partition,  by removing of  any encumbrance  thereon and to  submit 

report for preparation of the final decree. 

There is no order as to costs.   

Given under my hand and the seal of this Court on the 

10th day of January, 2017.

                             ( M.C.Bordoloi )
          CIVIL JUDGE,
           Bongaigaon

Dictated & corrected by me,
   

( M.C.Bordoloi )
Civil Judge,
Bongaigaon      Contd......
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A  P  P  E  N  D  I X

Plaintiff's witnesses :

PW 1  - Prafulla Barman.

PW 2  - Thinesh Barman.

PW3  - Suresh Barman.

PW4  - Pradip Kumar Nath.

PW5  - Samsul Hoque Talukdar.

Defendant's witnesses : Nil.

Court witness: Nil.

Plaintiff's exhibit

Ext 1- Periodic Khiraji Patta, 

Ext 2- Khiraji Zamabandi, 

Ext 3- Periodic khiraji patta,  

Ext 4-Periodic Khiraji patta, 

Ext5- Certified copy of Order dt. 29. 9. 12 passed in T.S. 12/11, 

Ext6- Revenue Receipt, 

Ext7- Revenue Receipt,

Ext8- Revenue Receipt, 

Ext9-  Periodic Khiraji Patta,

Ext10- Revenue Receipt, 

Ext11- Chitha Book,

Ext11 (1)- Relevant Entry. 

Defendant's exhibit: NIL

   ( M.C.Bordoloi )
        Civil Judge,

        Bongaigaon.


