FORM NO. (J) 3
HEADING OF JUDGMENT ON APPEAL.
District :- Bongaigaon.

IN THE COURT OF CIVIL JUDGE, BONGAIGAON.

Present :- Sri S. Das.
Civil Judge,
Bongaigaon.
Friday, the 2nd day of May, 2014.
Title Appeal No.3 of 2009.
from the Judgment & Decree of..

.

Munsiff of Bongaigaon and made in
Title Suit No.1 of 2002.

Appellant

1. Sri Baidyanath Shah
VERSUS
~:

1

;

1. Sri Ram Nath Gupta and another

Respondents
Proforma respondent

1. The Chairman,
Bongaigaon Development Authority.
The appeal coming on this

day or having been heard on

(Give date or dates) 02.04.2014.
In the presence of Mr. P. Kr Shah

Advocate for Appellant

Mr. D. C. Nath

Advocate for Respondents.

And having stood for consideration to this on 2nd day of May,
2014, the Court delivered the following Judgment :Contd----

(2)
T.A. 3/2009.
:::::: J U D G MEN

1.
Judgment

This
and

decree

Title Appeal
dated

T ::::::

has been

30.6.2009

passed

preferred

against

by learned

the

Munsiff,

Bongaigaon in Title Suit No. 112002.

2.

The facts giving rise to this appeal are as under:
Case

of the plaintiff

The plaintiff is the owner and possessor of plot of land
described in schedule A of the plaint.

The defendants are the adjoining

neighbours, and a common wall was constructed stretching from east to
west by plaintiff and defendants separating their homesteads. The plaintiff
and the defendants had jointly borne the expenditure of the proportionate
portion of the wall. Further case of the the plaintiff is that the defendants
constructed their first floor without keeping any gap in between the common
wall and his building.

The plaintiff alleges that Bongaigaon Development

Authority approved the site plan of RCC house, i.e the first floor with a
provision to keep two feet gape from the common building wall. The said
;'

wall is described in schedule B of the plaint. The plaintiff alleges that the

I

;

defendants constructed the first floor wall over the common wall violating
the approved site plan of Bongaigaon Development Authority and thereby
hindered the free flow of air, light to the house of the plaintiff and the water
pipe from the first floor etc extended to the premises of the plaintiff. Hence
this suit for demolition of the wall of the first floor.
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3.
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Case

of the

defendants

The defendants

contested the suit by filing

Written

Statement and took usual plea that there is no cause of action for filing the
suit; that the suit is not maintainable;

that the suit is bad for non-joinder of

necessary parties. The defendants contended that the plot of land measuring

o bigha

0 kaha 41;2 lechas covered by patta no.96/587, dag no.316 as stated
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in schedule A in the plaint is not factually possessed by the plaintiff.
According to the defendants the said plot of land is in occupation of his step
brother namely Dharmanath Shah and their three sons for last 35 years, as
such, they are necessary parties in this suit. The defendants
the plaintiff got the suit land measuring 4
father has not been made party.

1;2

also stated that

lechas from his father and his

As such father of the plaintiff is also

necessary party in this suit. The defendants also stated that Development
Authority Bongaigaon accorded permission for construction of first floor of
the defendants by keeping 2 feet gap from the wall of the ground-floor. It is
submitted

that though

defendants

made application

to the Chairman,

Bongaigaon Development Authority on 23.6.99 but Development Authority
failed to accord permission.

Hence, the defendants started and completed a

major portion of the suit wall without any objection from any corner.
However, the Development Authority accorded permission in the month of
March, 2001 directing the defendants to keep a gap of 2 feet from the suit
wall which was not technically feasible, hence the defendants resubmitted
the approved plant before the Bongaigaon Development Authority praying
for necessary modification in the approved site plan but the said prayer of

w

,1

the defendants is still pending. The defendants pleaded that the plaintiff has
no possession over the adjoining plot of land and hence there is no question
of violating the easmentary right in regard to free flow of air and light of the
plaintiff. The defendants submitted that the suit of the plaintiff is liable to
be dismissed.

4.

On the pleading above the following issues were framed

by the learned Munsiff.

.f':.

1. Whether there is cause of action for the suit?

"

2. Whether the suit is barred by limitation?
3. Whether the suit is maintainable in its present form ?

.

4. Whether the suit is properly valued ?
5. Whether the suit is bad for non-joinder and misjoinder of parties?
6. Whether the plaintiff has misrepresented the facts?
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7. Whether the defendants, have violated the approved
plan of the Bongaigaon Development Authority?
8. Whether the defendants have infringed the peaceful
enjoyment of right for light and air?
9. Whether the plaintiff is entitled to a decree as prayed
for?
10. To what relief/reliefs are the plaintiff is entitled in
law and equity?

5.

Both the parties adduced evidence in the suit in support

of their respective cases.

The learned Munsiff on consideration

of the

evidence on record and after hearing both sides dismissed the suit of the
plaintiff.

6.

Being highly aggrieved the plaintiff filed this appeal. In

the memorandum of appeal the plaintiff-appellant challenged the impugned
judgment on the following grounds:
1) that the judgment and decree passed by the learned
trial court is bad in law as well on facts ;
2) that the finding of the learned Munsiff on issue nO.3 is
perverse and based on surmise and conjuncture;
3) that the learned Munsiff decided issue no.3,5,6,8 and
9 without proper appreciation of the evidence;
4) that the finding of the learned Munsiff that the plaintiff
is not in possession of the schedule A is legally unsound;
r

5) that the learned trial court erroneously held that the
plaintiff misrepresented the facts in the suit;
6) that the learned trial court was wrong in holding that
the suit is bad for non-joinder

of necessary

parties in as much as

Dharmanath Shah is a permissive possessor.
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7.

I have

gone through

the memorandum ·of appeal, the

impugned order and considered the evidence on record.. I have also heard
arguments advanced by both the parties and give my decision as follows.

Decision and reasons thereof
8.

In this suit the plaintiff has contended that the defendants

are his adjacent neighbour and their homesteads are separated by a common
wall.

The plaintiff alleged that defendants made construction

of his'

building/first floor in violation of the approved site plan of Bongaigaon
Development

Authority. The plaintiff has specifically

averred that the

defendants constructed the first floor wall without leaving 2 feet space from
common ground/boundary wall thereby causing inconvenience to him as the
said construction blocked the passage of air and light.

The defendants took several plea and denied plaintiff's
right, title interest over the land in question. However, defendants admitted
construction of the alleged wall and admitted that Development Authority
Bongaigaon

directed him to construct wall leaving 2 feet space from

boundary wall.
The learned Munsiff in this case framed as many as 10
issues.

However, on careful reading of the pleading on record I find that

though the defendants raised certain issues in Written Statement all these
issues are not relevant in this present suit. It appears from the impugned

~l)\

It.

judgment and order that the learned Munsiff dismissed the suit of the

W. plaintiff mainly on two grounds. The learned Munsiff held that the plaintiff
••~:~

has no right, title interest over the suit land and suit is bad for non-joinder of
necessary parties.

.r.Let me first decide the question of plaintiff's right, title
interest over the suit land. On perusal of the pleading on record it reveals
that the plaintiff purchased the suit land measuring 4 Y2 lechas from his
father vide registered sale deed no. 1207/89 for valuable consideration.

PW

2 in his cross examination categorically stated that the plaintiff is the owner
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and possessor of the suit land.

DW 1 Ram Samujh Gupta in his cross-

examination admitted that land measuring 4

lechas has been purchased

1;2

by plaintiff vide registered sale deed.

PW 1 in his evidence also stated that he is the owner and
possessor of land measuring 4 11 2 lechas covered by patta no.96/587, dag
no.316.

In cross-examination

of PW 1 stated that he has an Assam type

building over the suit land which has been used for both business and
residential purposes.

However, he denied that he has not in possession of

the plot of land in question. He also stated that the defendants constructed a
ground floor before 1989, Le before his purchase of land.

The plaintiff also submitted certified copy of jamabandi
marked Ext 2 showing that he purchased the suit land from his father Muklal
Shah, revenue payment receipts marked, Ext 3, Municipal tax receipts
marked Ext 4 and 5, land holding certificate,

Ext 6, a letter from

Development authority regarding complaint/objection
of building

by

the

defendants

received

by

against construction

Development

authority

Bongaigaon, marked Ext 7.
,I

,1

On the other hand, the defendants also filed evidence and
exhibited various documents.

In cross-examination of DW 1 Samujh Gupta

stated that on 23.6.99 he applied for NOC from Development Authority,
Bongaigaon.

On 20.1.2001 he received NOC. However, he also admitted

that there was a common wall on the ground floor separating the homestead
of plaintiff

and defendants.

He also admitted

that the Bongaigaon

Development Authority directed to stop construction of the wall on the first
floor but he applied for ratification/modification
r;

."

of the said order. He also

admitted that the BDA has declared his construction as illegal.

Now on consideration

of the- materials

on record it

appears that defendant has admitted that Bongaigaon Development authority
gave direction to the defendants to stop construction of the first floor wall
as the same was constructed in violation of approved site plan.
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The defendants also admitted that the plaintiff purchased the suit land vide
registered
defendants

sale deed.

In the facts and circumstance

that one Dharmanath

measuring 4 Y2

the plea of the

Shah is the owner. of the suit land

lechas is not at tenable.

It is also established from the

materials on record that Dharmanath Shah is the only permissive occupier in
the suit premises.

Hence I find that Dharmanath Shah is neither necessary

party nor a proper party in this suit.

I also find that the plaintiff has right, title and interest .
over the suit land.
Now I come to the real question

in

controversy

i.e

alleged construction of wall. I find that the defendants himself mentioned
that the Bongaigaon Development Authority declared the construction of
alleged first floor wall as illegal. It is also an admitted fact that the
Bongaigaon

Development

Authority

while

approving

the

site

plan

mentioned that there should be 2 feet gap between the ground wall and the
first floor wall.

In view of my discussion and reason above I find that
11'

plaintiff/appellant has been able to establish that the defendants constructed

1

the first floor wall in illegal manner.

I also find that there is cause of action for filing the suit
and the suit is maintainable.

I also find that plaintiff is entitled to get a decree as
prayed for.

"

9.

o

R

D

E

R

In the result, it is order that the plaintiff has right, title
interest over the suit wall described in B schedule ..
It is also ordered that the constructed first floor wall of
the defendants be demolished by concerned authority.
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The defendants
of unlawful construction

injuncted

from any kind

over the suit land ..

The judgment
Bongaigaon

are permanently

and decree passed by the learned Munsiff,

in Title Suit No. 112002 is hereby set aside.
Appeal is allowed on contest without cost.
Draw up a decree accordingly.
Send back the original

judgment

case record with a copy of this

to the learned Court below.
Given under my hand and the seal of this Court on this'

2nd day of May, 2014.
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Dictated & corrected by me,

(S. as)
Civil Judge,
Bongaigaon .
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(S. Das )
CIVIL JUDGE,
BONGAIGAON.
C"'" Judoe.
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