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Assam Schedule VII, Form No. 132.

HIGH COURT FORM NO. (1) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT.

District :- Bongaigaon.

IN THE COURT OF CIVIL JUDGE ::::: BONGAIGAON.

Present :- Sri S. Das.
Civil Judge,
Bongaigaon.

Saturday, the 3rd day of May, 2014.

Title Suit No. 34 of 2007.

1.Sri Rahini Kumar Ray Plaintiff

VERSUS

1. Smt Sorojani Choudhury
and 7 others

Defendants

This suit coming for final hearing on 21.04.2014

(I) Given date or dates
in the presence of

Mr. D.C. Nath Advocate for Plaintiff

Mr S. Kr. Sarkar Advocate for Defendants.

and having stood for consideration to this the 3rd day of May,

2014 the Court delivered the following Judgment:
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T.S. 34/2007

::::: J U D G MEN T :::::

1. This is a suit for declaration of right, title and interest

and for recovery of khas possession.

2. The case of the plaintiff is as that late Kirti Naryan

Choudhury, predecessor-in-interest of defendants, maternal uncle of

plaintiff and brought up plaintiff with due care and gave him education. The

plaintiff on completion of education jointed the service under Government

of Assam, Sales Tax Department. The plaintiff maintained good relation

with his uncle Kirti Narayan Choudhury and also maintained cordial relation

with the defendants. During the year 1976 late Kirti Narayan Choudhury

offered to sell a plot of land measuring 1 bigha under khatian no. 117, pata

no.51188 of new dag no.188 of Dolaigaon part I at a consideration price of

Rs. 500/-. The plaintiff accepted the offer and purchased the said land vide

registered sale deed no. 373 of 1976dated 20.1.76 on payment of the

consideration of Rs. 500/- only. After registration of the sale deed late Kirti

Narayan Choudhury delivered possession of the said land in presences of

witnesses with boundaries clearly demarcated. The plaintiff took possession

of the land and constructed residential houses thereon. Further, case of the

plaintiff is that at the time of delivery of possession plaintiff asked late Kirti

Narayan Choudhury about the correction inter change of eastern and

western boundaries of the land mentioned in the sale deed to which Kirti

Narayan Choudhury told him that there would no problem as regards

boundaries. The plaintiff has been possessing the land for 30 years without

interference from any quarter. The plaintiff used to visit the suit land and

he also erected concrete post on the boundaries. Kirti Narayan Choudhury

died in the year 1978 leaving behind the defendants as his legal heirs. The

plaintiff alleges that after retirement he decided to construct residential

house in the suit land in the year 2007. On 28th March, 2007 when the

plaintiff made arrangement for construction of residential house in the suit

land he found that the defendants erected some structures in the suit land.
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On being asked, the defendants told that they would not part with the suit

land and never allowed the plaintiff to construct house over the same. The

plaintiff submitted that the defendants dispossessed the plaintiff from the

suit land without having right, title possession over the same.

3. Defendants jointly filed written statement wherein it is

stated that there is no cause of action for the suit ; that the suit is not

maintainable in its present form; that the suit is barred by law of limitation.

The defendants denied all the averments made in the plaint by the plaintiff ..

It is contended that though plaintiff had purchased the suit land from the

father of the defendants he never took delivery of the possession of the suit

land as there is dwelling house over the suit land in which the defendants

were living. Subsequently, the house was renovated and reconstructed, thus

sale so made by their deceased father was illegal. The defendants admitted

the purchase of the suit land but denied the possession of the plaintiff over

the suit land.

4.

Counter claim of the defendants

The defendants filed counter claim. In the counter claim

defendants pleaded that Kriti Narayan Choudhury had another plot of land

on the opposite of the village road whrerin he had constructed an Assam

type house and used to reside with his family i.e the present defendants till

his death. Their father had also possession over another plot of land

measuring 1 bigha wherein there was a house which is most specifically

described in schedule M of the counter claim and this is the suit land in the

counter claim. After the death of Kirti Narayan Choudhury on 4.6.1978 the

defendants renovated the house and started living on the suit land since

4.6.1978. According to defendants they have been possessing the suit land

continuously for about 30 years and the plaintiff right, title interest over the

suit land has been extinguished due to such adverse possession of the

defendants over the suit land. The defendants claim right, title, interest over

the suit land by way of adverse possession.
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5. The plaintiff filed written statement against the counter

claim wherein the plaintiff reiterated his contention made in the plaint. The

plaintiff denied that there was no house in the suit land. It is also denied that

"the defendants had been occupying the suit land. It is also denied that the

defendants renovated and started living on the suit land land since 4.6.78

continuously. Plaintiff denied that the defendants acquired right, title,

interest over the suit land by way of adverse possession. The plaintiff

submitted that the defendants encroached upon the suit land on 28.3.2007.

6 On the above pleading of the parties, the following

issues were framed :

1. Whether there is cause of action for filing of the suit and

counter claim ?

2. Whether suit is maintainable in its present form and

manner?

3. Whether suit is barred by limitation ?

4. Whether plaintiff acquired right,title and interest over the

suit land?

5. Whether defendants acquired, right, title and interest over the

suit land through adverse possession ?

6. Whether defendants dispossessed the plaintiffs?

7. Whether plaintiff dispossessed defendants?

8. Whether plaintiffs are entitled to the reliefs as prayed

for?

9. Whether defendants are entitled to the reliefs in counter

claim?

10. To what other relief/reliefs parties are entitled ?

7. I have heard the submission advanced by the learned counsel

for the parties and perused the record.
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Decision and reasons thereof.

8. Issue no. 9 and 10 :

As the plaintiff has withdrawn the suit I take up the issue

relating to counter claim.

Plaintiff Rahini Kr Ray filed this suit against the

defendants Smt Sorojani Choudhury and 7 others for declaration of right,

title, interest and khas possession. On the other hand, the defendants

contested the suit by filing written statement as well as counter claim. In the

counter claim the defendants sought for declaration of right, title interest

over the suit land by way of adverse possession. It may be mentioned that

during the pendency of this suit on the petition no. 88/09 filed by the

plaintiff, plaintiff's suit was disposed of on withdrawal on 6.2.2009.

However, counter claim of the defendants proceeded and hence in this suit

this court is required to give its decision on the counter claim of the

defendants. Defendants-counter claimant in support of this case adduced

oral as well as documentary evidence. PWs also filed their evidence against

the counter claim.

From the written statement and counter claim of the

defendants we find that the defendants contended that the suit land

originally belonged to Kriti Narayan Choudhury, father of the defendants.

The defendants also contended that after the death of their father Kriti

Narayan Choudhury they have been living in the suit land since 4.6.78

continuously and uninterruptedly well within the knowledge of the plaintiff.

The defendants further contended that though the plaintiff had purchased the

suit land from their father/husband Kriti Narayan Choudhury, he did not

take delivery of possession and all along the defendants have been

possessing the suit land. The defendants in support of their contention

submitted final khatian, Ext A standing in the name of Kriti Narayan

Choudhury, revenue payment receipts, Ext B to Ext H showing payment of

revenue by Kirti Narayan Choudhury and defendant no. 1 Sorojani

Choudhury. In her cross-examination she has stated that she has been living

in an Assam type house standing in the suit land covering an area of 3
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bighas 17 lechas. She has also denied that the defendants dispossessed the

plaintiff on 28.3.07. She has also stated that her husband acquired the suit

land from her father-in-law.

The plaintiff side also adduced rebuttal evidence and the

plaintiff's witnesses were cross-examined by the defendants counter

claimant.

PW 1 in cross-examination stated that he purchased 1

bigha of land vide registered sale deed. He has also stated that in the sale

deed the boundary was wrongly mentioned but he did not correct the

boundaries. He also stated that on 6.2.2009 he had withdrawn the suit

against the defendants. He had also withdrawn the documents produced in

support of his case. He denied that the defendants did not dispossess him

on 28.3.2007. He also denied that the defendants has been possessing the

suit land for more than 12 years.

As mentioned above we may note that the plaintiff has

withdrawn the suit against the defendants. However the plaintiff gave

rebuttal evidence and I have perused the evidence on record. I find that

plaintiff claims title on the basis of purchase deed but plaintiff side failed to

give any cogent evidence regarding possession. On the other hand, we find

that the defendants claim that they have been in occupation of the suit land

since 4.6.78. The suit was filed by the plaintiff on 2.6.2008.

The learned counsel for the plaintiff relied upon the

decision/observations in the case of Basiram Bewa & ors ..appellants vs

Asmat Ali @ Hasmat Ali & ors ...respondents reported in 2004 (Suppl) GLT

439 wherein it is held - 'Limitation Act, 1961-5.27, Art, 65- Adverse

possession- What is-Person claiming adverse possession has no equity in his

favour-Possession however long does not neeessariiy make it adverse

against the true owner-In order to constitute adverse possession, the

possession proved must be adequate in continuity, in publicity and in
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content so as to show that it is adverse to true owner-There should be no

variation between pleading and evidence. '

The learned counsel also relied upon the observation in

the case of Gopendra Goswami & Ors ..appellants vs Haradhan Das &

ors ..respondents reported in 2009 (2) GLT 382 wherein it is held - '

Limitation Act, 1963 - Art.65-Adverse possession - Mere taking a plea in

the plaint for adverse possession is not enough, the plea has to be proved by

the party raising it-No specific plea about the date and against whom

adverse possession is claimed- No relief can be granted. '

In para 26 of the above judgment it is held -

Para 26. Adverse possession is not defined, but the

meaning is well settled by this time by way of judicial pronouncement.

There are two kinds of adverse possession. Out of these two, in one, initial

entry itself is as a trespasser ; and in the second, the initial entry is

permissive or non-hostile, but it becomes adverse or wrongful by change of

animus by the possessor, who starts continuing possession in his own right,

disclaiming his subordinate status. In these two kinds of adverse

possession, the Court should take presumption in different manner at the

time of evaluating the evidence and the strength or cogency of it in

establishing the tile by way of adverse possession. Unless this distinction is

borne in mind, some times the ratio of the decisions is likely to be

misunderstood as the possession of a person, of the property belonging to

another, is prima facie presumed as adverse, unless the same is shown that

it originated in a contract, permission or in fiduciary capacity or similar

relationship. Possession of land some times may be legal, but not lawful.

Legal possession is a state of being possessor in the eye of law. It may exist

with or without rightful origin. Every owner of the property is prima facie

entitled to its possession and also enjoyment of its fruits, at the same time,

everyone has the same right to whom has given the possession. In the

instant case, admittedly, the plaintiffs at the time of filing of the suit up to
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amendment of the plaint incorporating the plea of adverse possession

believed themselves and treated as Bargadar and they also did never deny

either the title of the predecessor in interest of the defendants or the

defendants at large. First time they deny the title of the dejendants while

filed the application for amendment of the plaint i.e the change the animus.

I have carefully considered the evidence on record. It is

seen that in the counter claim the defendants pleaded that they have been

occupying the suit land for about 33 years continuously and without

interruption denying the title of the plaintiff.

I may reproduce the discussion in para 13 of the

judgment in 2004(Suppl) GLT 439 referred to by the plaintiff side which is

as follows:

13. The Legal source to claim title by plea of adverse

possession is Sec.27 read with Article 65 of the Limitation Act (36 of 1963)

and Sec. 27 goes as follows: -

" 27. Extinguishment of Right to property ;

At the determination of the period hereby limited to any

person for instituting a suit for possession of any

property, his right to such property shall be

extinguhished. "

And the period of much limitation is given by Art.65 of
the schedule of said Act. Article 65 reads as follows:

Description of suit Period of Time from which period begins to

limitation run

65.For possession of Twelve Years

immovable property

or any interest therein

based on title.

When the possession or the

defendant becomes adverse

to the'plaintiff

Contd ....



,I

1
;

(9)

Thus, article 65 provided that' when the possession of a

defendant becomes adverse to the plaintiff", the plaintiff can institute a suit

based on title to recover the possession of immovable property or any

interest therein, if he comes within 12 years of setting up of suet: claim of
adverse possession, else his right will otherwise extinguish thereafter if not

so agitated. Adverse possession really means a hostile possession which is

expressly or impliedly in denial of the title of true owner and in order to

constitute adverse possession, the possession proved must be adequate in

continuity, in publicity and in content so as to show that it is adverse to the

true owner. In Era Malappa Vs Sriram, Hon'ble High Court of Andhra had

very rightly held that adverse possession is a mixed question of facts and

law and not law alone and was therefore, got to be pleaded and proved.

There cannot be any variance between pleading and proof (AIR 1993 SC

1449). It is needless to say that there should be a starting point in time

denying title of true owner to compute the period of twelve years to run out

for acquisition of title by adverse possession as provided by column 3 of Art.

65 of Limitation Act. '

On careful scrutiny of the materials on record I find that

the plaintiff has filed this suit beyond 12 years after the possession of the

defendant became adverse. I also find that the defendants are able to prove

that the possession is adequate in continuity publicity and in extent so as to

show that it is adverse to the true owner. The defendants counter-claimants

have also mentioned the date as 4.6.78 from which they have been

possessing the suit land. The counter claimant has also been able to show

that the possession is hostile to the real owner.

In the facts and circumstances of the case I also find that

the initial entry was non-hostile and it becomes adverse by change of

animus by the possessor who starts continuing possession.

It is well settled that in a case of adverse possession the

long and continuous possession by itself would not constitute adverse
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possession. The defendants must prove the animus possesundi. Moreover

due to perfect the title by way of adverse possession there must be some

definite assertion about hostile intention to the knowledge of true owners.

Hence in this case we find that the plaintiff had the knowledge that the

defendants are occupying the suit land since 4.6.78 and the defendants are

also paying revenue in respect of the land.

Hence in this case the default and in action of the real

owner which stretched over a period of 12 years results in extinguishing his

title.

In view of my discussion and reason above I find that the

defendants have been able to establish their right, title interest over the suit

land by way of adverse possession. I find that defendants are entitled to get

a decree as prayed.

o R D E R

9. In the result, the counter claim of the defendants is

decreed on contest. The defendants right title interest over the suit land by

way of adverse possession is hereby declared.

No cost.

Prepare the decree accordingly.

Given under my hand and seal of this Court on this 3rd day

of May, 2014.

}
( S. Das )
Civil Judge,
Bongaigaon .
• "" -JQ4te.
long.".'*'
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( S. Das )

CIVIL JUDGE,
BONGAIGAON.
c "Judge.
60OQa\Qa-.

Dictated & corrected by me,
r.."


