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19.5.2016. Parties are represented.

Today  is  fixed  for  orders  and  same  is  passed 

accordingly hereinunder. 

Petitioner Hitesh Barman filed petition bearing no. 

2033/15 under Order 39 rule 1 and 2 read with section 151 CPC praying for an 

order of  temporary injunction against the opposite party, (hereinafter opposite 

party  in  short)  restraining  the  opposite  party,  her  men  and  agents  from 

transferring the suit land to any other persons and from changing the nature and 

feature of the suit land till disposal of the main suit, which petition has been 

registered as the present Misc.(J) case.

Upon motion, this Court deemed it fit to hear the other 

side for disposal of the prayer of the petitioner and accordingly issued show 

cause notice to the opposite party. 

Pursuant to notice, opposite party entered appearance and 

resisted the prayer of the petitioner by filing written objection.

Heard both sides.

Learned counsel for the petitioner submits  that  the suit 

land  is  the  petitioner's  purchased  land,  fromwhere  he  had  been  forcibly 

dispossessed by the opposite party who is the adjacent boundary man, and that 

there is an apprehension that the opposite party might sell the suit land to some 

other person representing  the same to be her own land.  Hence, the suit land is 

required to be preserved either by an injunctive order or by an order in the 

nature of a  status-quo. 

Refuting the above submissions, learned counsel for the 
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opposite  party  submits  that  the  suit  land  is  her  land  acquired  by  virtue  of 

inheritance  and she  has  been  in  possession  the  same,  since  the  time of  her 

predecessor-in-interest and the petitioner's purchase  is void, for the fact that the 

vendor had no saleable right to transfver the suit land .  Learned counsel prays 

for dismissal of the petition.  

Heard both sides.

Perused  the  case  record.   The  facts  material  for  the 

disposal of the present Misc.(J) case is given hereinunder :

That one Raheswar Ray (since deceased) was the original 

owner and patttadar of a plot land measuring 4 bighas 10 lechas covered by 

Periodic  Patta  No.  35,  dag  No.161  at  village  Chitkagaon,  more  particularly 

described in the schedule A to the plaint/petition,  who on his death, left behind 

Namini Bala Ray, Sushil Ch Ray and Jonali Ray as his successor-in-interest and 

that the said legal heirs of Raheswar Ray on 2.5.2014 vide registered sale deed 

no. 536, transferred their right over the suit land in favour of the plaintiff who 

since thereafter, obtaining the delivery of possession of the  schedule A lands 

mutated his name in the record of rights and had been in possession  thereof till 

22.6.2015 until being forcibly dispossessed by the opposite party.  It is also the 

petitioner's case that he had transferred a plot of land measuring 3 bighas out of 

the schedule A lands to one Manjula Ray vide sale deed no. 968/1043 dated 

1.7.2015 while the residual portion of land measuring 1 bigha 10 lechas being 

the  schedule  C  land  remained  with  him  and  eventually  he  was  disposed 

therefrom by the opposite party under which circumstances, he had filed the 

present  Title  Suit  for  recovery of  possession  of  the  suit  land  alongwith  the 

prayer for injunction to protect the suit land until disposal of the main suit.  The 

petitioner avers that there is a strong prima-facie case and the balance of 
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convenience  is  also  in  his  favour  and  that  if  the  relief  of  injunction  is  not 

granted  he  shall  suffer  irreparable  loss.    Accordingly,  petitioner  prays  for 

passing a restraint order.

The  opposite  party,  on  the  other  hand,  disputing  the 

ownership of Raheswar Ray in respect of the suit land avers that the suit land 

was owned and possessed by Saran Singh Ray  who out of his land measuring 7 

bighas 4 kathas 10 lechas sold out  4 bighas 3 katha 10 lechas to Rajen Paul 

who eventually transferred the same to Tiken Ray Choudhury and thereafter the 

defendant's  father  Nagalu   Ray  purchased   the  said  land  from  Tiken  Ray 

Choudhury.   It  is  the  opposite  party's  case  that  Saren  Singh  Ray  after  the 

aforesaid sale had only 3 bighas of land while his son Jagannath Ray mutated 

his name  in the records of rights in respect of 4 bighas 10 lechas including the 

suit land despite he having no title in respect of the suit land.  It is also the case 

of the opposite party that Raheswar Ray purchased land measuring 4 bighas 10 

lechas from Jagannath Ray illegally although the suit land was never delivered 

to  Raheswar  Ray  by  Jagannath  Ray  and  that  the  opposite  party  had  been 

possessing the schedule C  land since after the death of Nagalu Ray and that her 

possession in respect of the suit land was never disturbed.  That opposite party 

claims the suit  land to  be her own inherited land and accordingly prays for 

dismissal of the petitioner's prayer.  

It is well settled that relief of injunction is a discretionary 

relief, the exercise of which discretion has to be judicious, one based on the 

foundation of judicial  principle.   In  fact   while  considering the question for 

granting of an order of  injunction one way or the  other,  the Court apart from 

finding out of a prima-facie case would consider the question in regard to the 

balance of convenience of the parties as also irreparable injury which might be 
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suffered by the plaintiffs if the injunction is refused.

Therefore,  the  exercise  of  the  discretionary  relief  of 

injunction is subject to the Court satisfying  that – (1) there is a serious disputed 

question to be tried in the suit and that an act on the facts before the Court, there 

is  a  probability  of  his  being  entitled  to  the  relief  asked  for  by  the 

plaintiff/defendant ; (2) the Court's interference is necessary to protect the party 

from the species of injury.  In other words, irreparable loss or damage would 

ensue  before  the  legal  right  would  be  established  at  trial  and  (3)  that  the 

comparative  hardship or mischief  or inconvenience which is  likely to  occur 

from withholding the injunction will be greater than that would be likely to raise 

from granting it.

Now let me examine the petitioner's case in the light of 

the afore mentioned essential pre-requisite for obtaining an order of injunction.

Petitioner  has  filed  the  Title  Suit  alongwith  petition 

seeking an injunctive relief alleging forcible dispossession by the opposite from 

the suit land.   It is the petitioner's case that he  by lawful purchase has become 

the owner of the suit land from where he had been forcibly dispossessed.  

On  the  other  hand,  the  opposite  party  disputing  the 

saleable right of the vendor/transferor from whom the petitioner has claimed to 

have purchased  the suit land avers that it is her own inherited land, interest 

whereof has  devolved unto  her from her predecessor-in-interest.  Apparently, 

the rival claims of both the parties discloses that there is a prima-facie case for 

trial requiring a decision on merit as to who is the actual owner of the suit land. 

The alleged act of dispossession by the opposite party has infracted the right of 

the petitioner to enjoy the suit land, thereby disclosing a prima-facie case.    
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Admittedly, the opposite parties are in possession of the 

suit land.  The title documents shown by the petitioner supports the  prima-facie 

case of the petitioner.  The opposite parties claim over the suit land is by virtue 

of inheritance.  In fact either party stakes claim  to the suit land and opposite has 

an  edge,  being  in  possession  of  the  suit  land.   The  apprehension  that  the 

opposite  party  might  transfer  or  alienate  the  suit  land  to  some  third  party 

projecting it to be undisputedly,  hers,  considering that she is in possession of 

the same, cannot be said to be  without any basis.   

The  opposite  parties,  on  the  other  hand,  would  have 

nothing to lose if they are allowed to maintain the present position of the suit 

land as they would be able to enjoy it by maintaining the present cultivable 

position of the suit land.  But the transfer of the suit land if effected would lead 

to multiplicity of suit and also cause greater inconvenience to the petitioner who 

stakes claim over the same by virtue of purchase.  Further irreparable loss/injury 

would  also  cause  to  the  petitioner  if  a  third  party  interest  is  allowed to  be 

created on the suit land by the opposite party.  

Injunction, it is known, is a judicial process, which can 

also be  nature of preventive relief to prevent future possible injury.  In other 

words, the Court in exercise of the power of granting an injunction can exercise 

its discretion to direct the preservent of  the subject matter of the suit. 

Hence, in the above circumstances, I am of the considered 

opinion that justice would be done if the parties are directed to maintain status-

quo in respect of the opposite party's possession over the suit land and also to 

maintain the present cultivable  position of the suit land until disposal of the 

main suit and I accordingly do so.
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Misc.(J) case is allowed on contest without costs. 

 As dictated.  


